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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 21381 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 
CARNATION COMPANY. AMA Docket No. M 121-1. 
Withdrawal of petition 599 


(No. 13,881) 


In re CARNATION COMPANY. AMA Docket No. M 121-1. Decided 
May 3, 1971. 


Withdrawal of petition 


William J. Moore, Marketing Counsel, Carnation Company, for petitioner. 
John A. Campbell and Gary Wenell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


Petitioner has requested that its petition in the above matter 
be withdrawn. Respondent does not object. Accordingly, the re- 
quest is granted and the petition is considered withdrawn. 
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Commodity Exchange Act 


WEITMAN, EpwarD. CEA Docket No. 175. Defrauding 
customers—Denial of trading privileges—Consent ...... 600 


(No. 13,882) 


In re EDWARD WEITMAN. CEA Docket No. 175. Decided May 26, 
1971. 


Defrauding customers—Denial of trading privileges—Consent 


Respondent is ordered to cease and desist from placing in any customer’s 
account any futures transactions without the prior knowledge and consent 
of the customer and is prohibited from trading on all the contract 
markets for a period of 90 days. 


John Broadley for Commodity Exchange Authority. 
William Bruce Richards, Chicago, IIl., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969), in which the respondent is charged with violating § 
4b of the Act (7 U.S.C. 6b, Supp. IV, 1969). 


At a hearing before Herbert L. Perlman, May 19, 1971, in 
Chicago, Illinois, the respondent, by his attorney, withdrew re- 
spondent’s answer previously filed, waived the Referee’s report, 
the filing of exceptions thereto, and oral argument before the 
Judicial Officer, asked that the matter be handled as a default 
proceeding pursuant to § 0.9 of the rules of practice under the 
Commodity Exchange Act, requested that the proposed order 
discussed by the parties at the prehearing conference before the 
Referee be entered, and that such order become effective on June 
7, 1971. Complainant has recommended issuance of such an order, 
and that it become effective on June 7, 1971, and has waived ser- 
vice of the Referee’s report, exceptions thereto, and oral argu- 
ment before the Judicial Officer. 
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FINDINGS OF FACT 


1. The respondent, Edward Weitman, an individual whose ad- 
dress is 8600 North Lake Shore Drive, Chicago, Illinois 60613, 
was at all times material herein employed as a solicitor by S & R 
Commodities, Inc., Chicago, Illinois, a commodity brokerage firm. 
The said firm was, at all times material herein, a registered 
futures commission merchant under the Commodity Exchange 
Act and a member of the Board of Trade of the City of Chicago, 
a duly designated contract market under the Commodity Ex- 
change Act. 


2. At all times material herein, Mr. Paul Hopper, Mr. Joseph 
Zeman and Mr. David Bainer maintained commodity futures ac- 
counts at S & R Commodities, Inc., and at all such times the re- 
spondent personally handled the trading in such accounts. 


3. The transactions hereinafter referred to were in corn fu- 
tures on or subject to the rules of the Chicago Board of Trade. 
Such transactions could have been used for (a) hedging trans- 
actions in interstate commerce in corn, (b) determining the price 
basis of transactions in interstate commerce in corn, and (c) de- 
livering corn sold, shipped or received in interstate commerce for 
the fulfillment of such futures contracts. 


4. Acting without the knowledge or consent of Mr. Paul Hop- 
per, the respondent; (1) on July 18, 1969, placed in Mr. Paul 
Hopper’s account at S & R Commodities a total of 10,000 bushels 
of December, 1969, corn futures which established a new long po- 
sition in such futures for such account, (2) subsequently on July 
18, 1969, sold 5,000 bushels of December, 1969, corn futures for 
a loss of $18.75, and (3) on July 25, 1969, sold the remaining 
5,000 bushels of December, 1969, corn futures for a loss of 
$306.25 to Mr. Hopper’s account. 


5. Acting without the knowledge or consent of Mr. Joseph Ze- 
man, the respondent: (1) on July 18, 1969, placed in Mr. Joseph 
Zeman’s account at S & R Commodities a total of 25,000 bushels 
of December, 1969, corn futures which established a new long 
position in such futures for such account, (2) on July 24, 1969, 
sold 5,000 bushels of December, 1969, corn futures, and (3) on 
July 25, 1969, liquidated the remaining 20,000 bushels of Decem- 
ber, 1969, corn futures for a loss of $1,631.25 to Mr. Zeman’s ac- 
count on the 25,000 bushels purchased on July 18, 1969. 
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6. Acting without the knowledge or consent of Mr. David 
Bainer, the respondent: (1) on July 18, 1969, placed in Mr. David 
Bainer’s account at S & R Commodities a total of 15,000 bushels 
of December, 1969, corn futures which established a new long 
position in such futures for such account, (2) subsequently on 
July 18, 1969, liquidated 10,000 bushels of December, 1969, corn 
futures for a loss to Mr. Bainer’s account of $25.00, and (3) on 
July 28, 1969 liquidated the remaining 5,000 bushels of December, 
1969, corn futures bought on July 18, 1969, for a loss of $406.25. 


CONCLUSIONS 


The respondent has withdrawn his answer to the Complaint. 
Under section 0.9 of the rules of practice under the Commodity 
Exchange Act he is deemed to have admitted the allegations of 
the Complaint and such allegations have been adopted as the 
Findings of Fact of this Decision and Order. From these Find- 
ings it is concluded that respondent wilfully violated section 4b 
of the Act. Inasmuch as the parties agreed that the complainant 
would recommend the issuance of an order suspending respon- 
dent’s trading privileges for a period of 90 days and ordering 
respondent to cease and desist from violating the Act as alleged 
in the complaint, such order to become effective June 7, 1971, and 
in view of the circumstances, such an order will be issued. 


ORDER 


a. The respondent, Edward Weitman, shall cease and desist 
from placing or causing to be placed in any customer’s account, 
any commodity futures transactions, without the prior knowledge 
and consent of such customers. 


b. The respondent, Edward Weitman, is prohibited from trad- 
ing on or subject to the rules of any contract market for a period 
of 90 days, and all contract markets shall refuse all trading 
privileges to the respondent during this period, such prohibition 
and refusal to apply to all trading done and all positions held by 
the respondent directly or indirectly. 


c. This order shall become effective on June 7, 1971. 


d. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 
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SMITH, RALPH. GSL Docket No. 5. Improper sampling 
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(No. 13,883) 
In re RALPH SMITH. GSL Docket No. 5. Decided May 11, 1971. 
Improper sampling—Revocation of license—Consent 


Respondent’s actions in sampling grain improperly and issuing false or in- 
correct documents in connection therewith are violations of the act 


for which respondent’s license under the act as a grain sampler is re- 
voked. 


Ronald D. Cipolla and Richard C. Brahm for complainant. 
Richard F. McPartlin, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the United States 
Grain Standards Act, as amended (7 U.S.C., Supp. V, 71 et seq.), 
hereinafter referred to as the Act. The proceeding was instituted 
by a Notice of Charges contained in a letter issued to respondent 
on December 29, 1970, by the Acting Director, Grain Division, 
Consumer and Marketing Service, United States Department of 
Agriculture. In the Notice, respondent, a licensed sampler under 
the Act, was charged with violating the Act and the regulations 
(7 CFR 26.1 et seq.) and instructions issued thereunder by 
knowingly improperly sampling grain, knowingly executing and 
issuing false or incorrect official forms with respect to the grain, 
and causing the issuance of a false or incorrect official certificate. 


On April 19, 1971, respondent filed an Amended Answer in 
which he admits the jurisdictional allegations of the Complaint; 
neither admits nor denies the remaining allegations; waives oral 
hearing and the report of the Hearing Examiner; and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the Complaint, such 
order to become effective on the first day after service upon re- 
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FINDINGS OF FACT 


spondent. Complainant has recommended that the order consented 
to by respondent be issued. 


1. Respondent Ralph Smith is an individual and has been em- 
ployed by the Illinois Department of Agriculture, Division of 
Grain Inspection, as a sampler from on or about October 1942 at 
Chicago, Illinois. 


2. On or about February 11, 1969, a license was issued to re- 
spondent to sample grain under the Act and the regulations. On 
November 24, 1970, respondent’s license was suspended tempo- 
rarily, pursuant to section 9 of the Act (7 U.S.C., Supp. V, 85), 
pending final determination in this matter. 


3. On or about November 9, 1970, respondent knowingly im- 
properly sampled the soybeans in car Nos. CNW 170889 and 
CNW 170555 by not obtaining samples of soybeans in the cars in 
accordance with the instructions set forth in the Grain Inspection 
Manual, in that respondent failed to take samples from the lower 
portion of each of said cars and did not otherwise take the 
samples in the prescribed manner. 


4. On or about November 9, 1970, respondent knowingly exe- 
cuted and issued false or incorrect official forms with respect to 
the soybeans in the cars referred to in Finding of Fact 3 herein, 
by issuing official pan tickets for said carloads of soybeans with- 
out stating on the pan tickets that the lower portion of the cars 
had not been sampled, thereby representing that the carloads of 
soybeans had been officially sampled in accordance with the Act, 
and the regulations and instructions issued thereunder, whereas 
in fact, the respondent had knowingly improperly sampled the 
soybeans in said cars by failing to take the samples in the pre- 
scribed manner. 


5. On or about November 9, 1970, respondent caused the is- 
suance of a false or incorrect official certificate, as set forth in 
the following tabulation: 


TABULATION 
Date of Issuance: November 9, 1970 
Certificate Number: IL 01590 
Quantity Shown on Certificate: Carload (Closed Hopper) 
Container Identification: CNW 170889 
False or Incorrect Grade Shown on Certificate U.S. No. 1 Yellow Soy- 
Covering Inspection of Sample Improperly beans, Moisture 12.7% 


Obtained by Respondent: 
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TABULATION—Cont. 
Grade Determined by USDA Supervision U.S. No. 2 Yellow Soy- 
(Field Office) on Official Sample Obtained beans, Moisture 13.9% 


by USDA: 


6. Respondent was issued seven written notices (Form GR-153, 
“Corrective Action Report”) from on or about January 10, 1961, 
through on or about February 26, 1970 (prior to the sampling of 
the two carloads of soybeans on November 9, 1970), concerning 
improper sampling of grain. The written notices gave respon- 
dent opportunity to achieve compliance with the Act and regula- 
tions issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 13(b) (2) of the Act (7 U.S.C., 
Supp. V, 87b(b) (2)), sections 26.12 and 26.85 of the regulations 
(7 CFR 26.12 and 26.85), and the instructions set forth in Chap- 
ter 1 of the Grain Inspection Manual (GR Instruction 918-6). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has violated sections 9 and 13(b) (3) of the Act (7 
U.S.C., Supp. V, 85 and 87b(b) (3)) and section 26.56(d) of the 
regulations (7 CFR 26.56(d)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated section 9 of the Act (7 U.S.C., Supp. V, 
85). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent’s license to sample grain under the United States 
Grain Standards Act, as amended (7 U.S.C., Supp. V, 71 et seq.), 
and the regulations promulgated thereunder (7 CFR 26.1 et seq.), 
is hereby revoked. 


Copies hereof shall be served upon the parties, and this order 
shall become effective upon the first day after service of the Order 
upon the respondent. 
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PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 607 


Respondent is ordered to cease and desist from operating while insolvent, 
issuing insufficient funds checks in payment of livestock purchased in 
commerce and failing to pay, when due, the full purchase price of such 
livestock, and is suspended as a registrant under the act for 30 days and 
thereafter until no longer insolvent. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 3, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On April 6, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) William Witten, hereinafter referred to as the respon- 
dent, is an individual whose address is Box 68, Newport, Ohio 
45768. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of January 14, 1971, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $14,521.35 and current assets totaling 
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$6,390.00, resulting in an excess of current liabilities over current 
assets of $8,131.35. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, in connection with his operations as a dealer, 
during the period from September 18, 1970, through October 7, 
1970, in seven separate transactions as set forth in paragraph 
III of the Complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


4. (a) Respondent, in connection with his operations as a deal- 
er, during the period from September 18, 1970, through October 
18, 1970, in twelve separate transactions as set forth in para- 
graph IV of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


(b) As of the date of the issuance of the complaint, there 
remained unpaid by the respondent $743.73 for the livestock pur- 
chases from Athens Livestock Sales Co., Inc., $2,567.64 for the 
livestock purchases from Woodsfield Livestock Sales, Inc., and 
the total amount due for the livestock purchases from Barnes- 
ville Livestock, Farmers Livestock Auction Co., Moundsville Live 
Stock Auction Co., and Spencer Livestock Exchange Co., Inc. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth, (2) a complete check register, (3) a cash receipts 
and disbursements journal, (4) a purchase and sales journal, (5) 
monthly bank reconciliations, and (6) a record of accounts re- 
ceivable and payable. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 
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By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.48(b) of the regulations (9 CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a dealer while his current liabilities exceed his 
current assets ; 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts, a complete check register, a cash receipts and disburse- 
ments journal, a purchase and sales journal, and a record of ac- 
counts receivable and payable. Respondent shall make monthly 
reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating his suspension, after the expiration of the 
30-day period. 

This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


STOCKMAN’S LIVESTOCK COMM’N CO. 611 
Cite as 30 A.D. 611 


(No. 13,886) 


In re STOCKMAN’S LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 4461. Decided May 11, 1971. 


Market agency—Financing dealer operations through fictitious transactions 
—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain its account for such proceeds 
in accordance with regulations, issuing untrue or incomplete accounts of 
sales, entering into any arrangement with other persons for the purpose 
of financing livestock operations of any person by means of fictitious 
transactions, and causing false entries to be made in the records of any 
person subject to the act. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 12, 1971, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On April 1, 1971, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Stockman’s Livestock Commission Company, Inc., here- 
inafter referred to as the respondent, is a corporation with its 
principal place of business located at the Oklahoma National 
Stockyards stockyard, Oklahoma City, Oklahoma, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from February 12 through 
April 30, 1970, used funds received as proceeds from the sale, at 
the stockyard, of livestock consigned to it for sale on a commis- 
sion basis for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to owners or consignors of livestock, and failed to main- 
tain properly the account in the Stock Yard Bank, Oklahoma 
City, Oklahoma, in which respondent deposited shippers’ pro- 
ceeds, hereinafter referred to as the custodial account, in that: 


(a) As of February 28, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $158,312.83, and had to offset such checks, cash 
in said bank account in the amount of $146,258.31, no deposits 
in transit, and current proceeds receivable in the amount of 
$10,991.89, resulting in a deficiency of $1,062.63 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of March 31, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $74,940.23 and had to offset such checks, cash in 
said bank account in the amount of $38,940.52, no deposits in 
transit, and current proceeds receivable in the amount of 
$12,485.38, resulting in a deficiency of $23,514.33 in funds avail- 
able to pay shippers’ proceeds. 


(c) Such deficiencies were due, in part, to respondent’s 
practice of transferring shippers’ funds from its custodial ac- 
count to its operating account, as disclosed in four separate trans- 
actions from February 12, 1970, through April 7, 1970, set forth 
in paragraph II(b) of the complaint. 


The purpose of said transfers was to finance purchases of live- 
stock by respondent for its own account. 


3. Respondent, during the period from December 11, 1969, 
through June 4, 1970, in eight separate transactions as set forth 
in paragraph III of the complaint, issued accounts of sale show- 
ing assumed, fictitious, and otherwise false and incorrect names 
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as the sellers of the livestock instead of Stockman’s Livestock 
Commission Company, Inc., the true consignor of the livestock, 
copies of which false and incorrect accounts of sale were made 
a part of the accounts and records of respondent. 


4. (a) Respondent, during the period from December 17, 1969, 
through March 26, 1970, in eight separate transactions as set 
forth in paragraph IV of the complaint, engaged in an unfair and 
deceptive practice or device in commerce, in that pursuant to an 
arrangement, agreement, or understanding between said respon- 
dent and a former employee, Max Moeller, respondent on the one 
hand and said former employee on the other hand purportedly 
bought from and sold livestock to each other, when in fact no 
livestock were bought or sold, and in connection with such ficti- 
tious purchases and sales issued checks which purportedly repre- 
sented the proceeds of such purchases and sales. Such transac- 
tions were entered into for the purpose and with the effect of 
financing the livestock dealer operations in commerce of respon- 
dent by transferring funds between the bank accounts of said 
persons. 


(b) Respondent, in connection with the transactions refer- 
red to above, made or caused to be made false notations on the 
checks indicating that such checks were drawn for payment of 
livestock, when in fact, no livestock was purchased or sold. Copies 
of such checks were made a part of the accounts and records of 
respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a), 221). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213 (a), 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


2. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


3. Selling livestock under assumed, fictitious, or otherwise 
false and incorrect names and issuing accounts of sales showing 
such assumed, fictitious, or otherwise false and incorrect names 
as the sellers of the livestock; 


4. Entering into any arrangement, agreement, or understand- 
ing with any other person or persons for the purpose or with 
the effect of financing the livestock operations, in commerce, of 
any person by means of fictitious purchase or sales of livestock or 
through any other deceptive means; and 


5. Making or causing to be made false or incorrect entries in 
its books, accounts, and records, or in the books, accounts, and 
records of any person subject to the provisions of the Act. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,887) 


In re HOWARD DAvis. P&S Docket No. 4465. Decided May 11, 
1971. 


Insolvency—Bond—Suspensien of registration—Consent 


Respondent is ordered to cease and desist from operating under the act while 
his current liabilities exceed his current assets, issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. Respondent’s 
suspension as a registrant under the act entered in P&S Docket No. 4399 
(30 A.D. 56) is extended until he is no longer insolvent and until suffi- 
ciently bonded. 
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Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et esq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 24, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent’s financial condition does not meet the require- 
ments of the Act (7 U.S.C. 204), and that respondent violated 
certain provisions of the Act and the regulations promulgated 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


On April 19, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Howard Davis, hereinafter referred to as the respon- 
dent, is an individual, whose address is Route + 1, Portsmouth, 
Ohio 45662. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of December 7, 1970, respondent had current liabilities 
totaling $36,786.78 and current assets totaling $5,078.00, result- 
ing in an excess of current liabilities over current assets of 
$31,708.78. 
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3. Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were return- 
ed unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


5. Respondent failed to pay the full amount of the purchase 
price of the livestock purchased in the transactions described in 
Finding of Fact 4 above. As of December 31, 1970, the total pur- 
chase price of said livestock remained unpaid. 


6. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts journal; (3) a purchase and 
sales journal; (4) a livestock inventory; and (5) monthly recon- 
ciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Findings of Fact 3, 4, and 5 
hereof, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and regulation 201.43(b) (9 CFR 
201.43 (b) ). 


By reason of the facts alleged in Finding of Fact 6 hereof, re- 
spondent has wilfully violated Section 401 of the Act (7 U.S.C. 
221). Inasmuch as respondent has consented to the issuance of 
the order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 
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1. Operating as a dealer while his current liabilities exceed his 
current assets; 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce: 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts; a daily record of livestock purchases and sales; a cash 
receipts journal; a complete and accurate record of checks issued; 
and a livestock inventory. Respondent shall make monthly recon- 
ciliations of his bank accounts. 


Respondent’s suspension as a registrant under the Act entered 
in P. & S. Docket No. 4399 is hereby extended until he demon- 
strates that he is no longer insolvent as well as until he has a 
sufficient bond as required by the Act and the regulations. When 
respondent demonstrates that he is no longer insolvent and that 
he has a sufficient bond as required by the Act and the regula. 
tions, supplemental orders will be issued terminating this suspen- 
sion and the suspension entered in P. & S. Docket No. 4399. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,888) 


In re WELDON JONES. P&S Docket No. 4446. Decided May 11, 
1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), an order was issued on March 22, 1971, in part, suspend- 
ed the respondent as a registrant under the Act until he complied 
fully with the bonding requirements under the Act and the regu- 
lations. Respondent has now filed adequate bond and is in com- 
pliance with said requirements. 


Accordingly, the suspension of the respondent as a registrant 
under the Act in the order of March 22, 1971, is hereby termi- 
nated. Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 13,889) 


CALVIN KINMAN AND BILLY D. KINMAN, d/b/a CALVIN KIN- 
MAN & SON v. UNION STOCK YARDS COMPANY OF OMAHA 
(Limited). P&S Docket No. 4342. Decided May 13, 1971. 


Stockyard—Condition of chute—Death of livestock—Negligence 
not established—Dismissal 


Where it is held that the condition of a chute at a stockyard was not danger- 
ous nor a “death trap,” that the method of releasing livestock to the 
owner’s drivers was not a cause of loss of livestock, and that stockyard 
services required to be furnished do not include supervision of drivers 
hired by owners of livestock after delivery to the drivers, the complaint 
is dismissed. 


Complainant pro se. 
Kennedy, Holland, DeLacy & Svoboda, Omaha, Neb., for respondent. 
Roger L. Sherman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.), initiated 
by a complaint filed on December 24, 1969, alleging that on Oc- 
tober 20, 1969 complainants purchased 351 calves at respondent’s 
stockyard, that the 351 calves were held in pens at the stockyard 
pending delivery to the complainants, that while the calves were 
being loaded out of the stockyard by truck drivers hired by the 
complainants, some of the calves piled up against a gate at the 
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bottom of an inclined loading chute in the stockyard and 31 
calves died. The amount of reparation claimed was $3,502.65, 
the cost of the 31 dead calves less salvage. 


A copy of the complaint and a copy of the investigation report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the Rules of 
Practice (9 CFR § 202.40), were served on the respondent on 
June 18, 1970. A copy of the investigation report was served on 
the complainants on the same day. 


Respondent timely filed an answer admitting the purchase of 
the calves and death of some of them after delivery to agents of 
complainants, denying liability for the damages, and alleging 
that agents of the complainants had sole care, custody and control 
of the livestock at the time the loss occurred and were solely re- 
sponsible and liable for the damages sustained by the complain- 
ants. Respondent requested an oral hearing. 


An oral hearing was held at Omaha, Nebraska on October 29, 
1970. Roger L. Sherman of the Office of the General Counsel of 
this Department, acted as presiding officer. Complainants Calvin 
Kinman and Billy D. Kinman were present at the hearing but 
were not represented by counsel. Respondent was represented by 
Robert Berry, Esq. of Omaha, Nebraska. Nine witnesses testified 
at the hearing. Briefs were filed by complainants and by respon- 
dent. 


Motions of respondent for dismissal of the proceeding were 
denied. 


FINDINGS OF FACT 


1. Complainants Calvin Kinman and Billy D. Kinman, d/b/a 
Calvin Kinman & Son, are individuals who purchase calves for 
feeding at Maryville, Missouri. 


2. Respondent Union Stock Yards Company of Omaha (Limit- 
ed), a corporation, at all times material herein, owned and ope- 
rated Union Stock Yards, a posted stockyard subject to the Act, 
at Omaha, Nebraska. 


3. In the morning of October 20, 1969, complainants purchased 
351 calves at respondent’s stockyard. The 351 calves were placed 
by respondent’s employees in holding pens at the stockyard to 
await shipment to complainants. 
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4, At or about 11:30 p.m. that day, three drivers hired by com- 
plainants arrived at the stockyard and parked their three trucks 
at the north end of the loading dock at the stockyard known as 
the 33rd Street Dock. 


5. Shortly thereafter an employee of the respondent, called a 
keyman, counted the 351 calves and released them from the hold- 
ing pens, to complainants’ drivers. The livestock were in good 
condition when so released to the drivers. The keyman went with 
the drivers while they drove the calves through the alleys in the 
stockyard toward the loading dock, unlocking gates in the alleys 
as necessary. When all of the calves had passed through a gate 
at the east end of the last alley through which they had to move, 
called Gate A, the keyman locked that gate behind them. There- 
after, no employee of respondent watched, or helped load, or per- 
formed any other function with respect to the calves; this was 
consistent with the custom of that stockyard and the tariff of 
respondent then in effect. Complainants’ calves were the last 
animals to be removed from the stockyard that night and the 
truckers had the loading area to themselves. 


6. In the last alley through which the calves had to move, after 
passing Gate A, they had to move westward past two gates, 
called Gate E and Gate F, then make a 90° right turn, then move 
northward up an inclined chute to the 33rd Street Dock, then 
move farther northward along the dock about the distance of one 
city block, to the north end of the dock, where the trucks were 
parked. There was a gate at the bottom of the inclined chute, 
called Gate B. 


7. After Gate A, at the east end of that last alley, was closed, 
two of the truckers worked at the north end of the dock to load 
the calves into the trucks and the third trucker stayed in the 
alley behind the calves, pushing them ahead of him toward the 
bottom of the inclined chute, upward through the chute and to- 
ward the dock. When two of the trucks had been loaded, the third 
trucker had succeeded in pushing all of the calves past Gate B, 
at the bottom of the inclined chute, and he closed that gate and 
locked it. His purpose in this was to permit him to go to the north 
end of the dock and help load the last of the calves onto the last 
of the three trucks, without the calves’ returning to the pens. At 
the time that he locked Gate B, none of the calves were dead. 


8. The north end of the loading dock was at a distance of 
about one city block north of the inclined chute, and though there 
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was a light over the chute, the bottom of the chute was below 
the level of the dock and could not be seen from the north end of 
the dock. While all three truckers were at the north end of the 
dock, loading the last truck, some of the calves piled up in that 
inclined chute, against Gate B at the bottom of the chute, and in 
this pile-up, 31 calves were trampled or smothered, and died. 


9. That inclined chute was then in essentially the same condi- 
tion as it was when it was built in 1943. No cattle had piled-up 
and been killed there before the time of this incident. 


10. Two gates, called Gates E and F, were in the last alley 
through which the cattle moved before reaching the inclined 
chute, and were not at the bottom of any incline as was Gate B 
at the bottom of that chute, and either of these gates could have 
been closed instead of Gate B for the purpose of preventing the 
cattle from returning to the pens. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action alleged in it. 


CONCLUSIONS 


Complainants contended in substance that the inclined chute 
in which the loss occurred, was slippery from rain which had 
fallen the previous day, and that respondent’s permitting the 
chute to remain so slippery, constituted negligence which proxi- 
mately caused the loss. However, it is clear that, since two truck- 
loads of calves had moved upward through that chute and been 
loaded onto trucks before the loss occurred, and since no loss 
occurred until after Gate B at the bottom of the chute had been 
closed, either the ramp was not in such a slippery condition, or its 
condition was nota cause of the loss. Hence we do not decide 
whether the chute was in such a condition or whether it consti- 
tutes negligence for a stockyard owner to permit an inclined 
chute in a stockyard to be slippery. 


There was a conflict in the evidence on whether the keyman 
insisted on releasing all of the calves at once from the holding 
pens, and whether the drivers requested that the calves be re- 
leased, one truckload at a time. Complainants contended in sub- 
stance that the truckers requested the keyman to release the 
calves one third at a time, and that the keyman insisted on re- 
leasing all of the calves at once, and that this constituted negli- 
gence which proximately caused the loss. However, it is clear that, 
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since at the time when the loss occurred two thirds of the calves 
had been loaded onto trucks and only one third of them remained 
to be loaded, this method of releasing the calves was not a cause 
of the loss. Hence we do not decide whether the drivers requested 
the keyman to release the calves one third at a time, or whether 
the keyman ignored such a request, or whether it would constitute 
negligence for him to do so. 


The complainants also contended in substance that the re- 
spondent’s employees were negligent in failing to supervise the 
drivers who were loading the calves. David Levin v. Union Stock 
Yard & Transit Co., 6 A.D. 763 (1947), involved a steer which 
was found crippled in the Shipping Division of respondent’s 
stockyard, after having been driven there, with 28 other steers, 
by employees of respondent stockyard owner. There had been 
“no noticable cripples” among the steers at the time when they 
had been bought by the complainant. It was held that complainant 
had failed to establish that the damage had been proximately 
caused by negligence of the respondent stockyard owner, and the 
complaint was dismissed. Hartman v. Woodson-Fennewald Live- 
stock Comm’n. Co., 21 A.D. 883 (1962), involved a cow which 
was found crippled in a holding pen assigned to a commission 
company after having been delivered there by respondent stock- 
yard owner. The cow had been in good condition when delivered 
to the pen. It was held that complainant had failed to show that 
the damage had resulted from negligence of the respondent stock- 
yard owner, and the complaint was dismissed as to that respon- 
dent. See also Gaebler v. Marshall et al., 23 A.D. 65 (1964). 


We conclude that the stockyard services required to be furnish- 
ed by a stockyard owner to an owner of livestock, do not include 
supervising of drivers hired by such owner of livestock, who are 
removing such livestock from such stockyard, after delivery of 
such livestock in good condition to such drivers at the place of 
delivery provided in the tariff of such stockyard owner then in 
effect. The place provided in such tariff of respondent, for de- 
livery of the livestock in question, was at the holding pens; once 
the animals in question were delivered at the holding pens in good 
condition, to truckers hired by complainants, the respondent 
stockyard owner did not have a duty to complainants to super- 
vise such truckers in loading the animals. 


Complainants contended in substance, about the chute where 
the pile-up in question occurred, that the fact that it was inclined 
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and that there was a gate at the bottom of the incline, made it 
dangerous, or a “death trap,” and that maintenance of it con- 
stituted negligence on the part of respondent stockyard owner. 
The evidence disclosed that that inclined chute, which had a gate 
at the bottom of the incline, had been used for many years and 
that many thousands of animals had moved through it without 
such a pile-up ever occurring before the incident in question. In 
view of this, we are without sufficient basis for holding either 
that this chute was dangerous, or that it constitutes negligence 
for a stockyard owner to maintain an inclined chute or alley 
which has a gate at the bottom of the incline. 


We must conclude that we are without any basis for ordering 
respondent Union Stock Yards Company of Omaha (Limited) to 
pay reparation to complainants Calvin Kinman and Billy D. Kin- 
man. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 18,890) 
In re DON HALL. P&S Docket No. 3482. Decided May 17, 1971. 
Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on July 20, 1965, which in part, 
suspended the respondent as a registrant under the Act until he 
fully complies with the bonding requirements under the Act and 
regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act as respondent has fully complied 
with the bonding requirements of the Act and the regulations. 
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Accordingly, the suspension of respondent as a registrant 
under the Act in the order of July 20, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,891) 


In re TOMMY VALENTINE. P&S Docket No. 4881. Decided May 19, 
1971. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Kenneth H. Vail for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging respondent with engaging 
in business under the act as a dealer without the required bond. 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision based upon the default and proposed an order requiring 
respondent to cease and desist from so operating and proposed 
suspension of respondent’s registration until bonded. Respondent 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein 
except that the words “market agency” appearing in the first 
sentence of the Proposed Conclusions are deleted and the word 
“dealer” is substituted therefor, and the second paragraph of the 
Proposed Order is deleted as subsequent to the filing of the hear- 
ing examiner’s report the complainant stated that respondent is 
now in compliance with the bonding requirements of the act and 
the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
hereof upon the respondent. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on October 14, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer of Syra- 
cuse, Kansas, was charged with operating as a dealer without 
furnishing and maintaining the bond required by the Act. 


Copies of the complaint and the rules of practice were served 
on respondent on October 21, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. 


On December 9, 1970, complainant filed a recommendation 
that the order proposed below be issued. Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on December 21, 1970, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDING OF FACT 


1. Tommy Valentine, the respondent, whose address is Syra- 
cuse, Kansas, is an individual who is and at all times material 
herein was engaged in the business of buying and selling livestock 
in commerce for his own account, and registered under the Act 
as a dealer to buy and sell livestock in commerce. 


2. Respondent’s surety bond to secure performance of his 
dealer operations under the Act was terminated on January 18, 
1969. He was notified by certified mail in January 1969 of the 
termination date and notified that livestock operations without 
bond coverage would be in violation of the Act and regulations 
thereunder. Notwithstanding such notice, he has continued his 
dealer operations without filing and maintaining the required 
bond. 
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PROPOSED CONCLUSIONS 


By continuing to operate as a market agency without the re- 
quired bond, as found above, respondent has wilfully viclated 
section 312(a) of the Act (7 U.S.C. 218(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30), for which 
the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, a 
supplementary order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,892) 


In re ROBERT C. McCorp, JR. P&S Docket No. 4469. Decided May 
25, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased in commerce and issuing insufficient funds checks in 
payment for such livestock and is suspended as a registrant under the 
act for a period of 30 days and thereafter until no longer insolvent. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 6, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondents with violations of the Act and regulations thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on May 3, 1971, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order, with findings of fact and conclusions, for the pur- 
pose of this proceeding only, based upon the allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Robert C. McCord, Jr., hereinafter referred to as the 
respondent, is an individual whose address is Conway, South 
Carolina 29526. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of January 15, 1971, respondent had current liabilities 
totaling $270,300.59 and no current assets, resulting in an excess 
of current liabilities over current assets of $270,300.59. 


3. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph III of the complaint, purchased livestock in commerce 
and, as of the date of issuance of the Complaint, had failed to pay 
the full purchase price of such livestock. 


(b) As of January 15, 1971, there remained unpaid by the 
respondent a total of $157,520.59 for the livestock set forth in 
paragraph III of the complaint. 


4. Respondent in connection with his operations as a dealer on 
or about the dates and in the transactions set forth in paragraph 
IV of the Complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
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unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, respon- 
dent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.48(b) of the regulations 
(9 CFR 201.48 (b) ). 


Inasmuch as the respondent has consented to the issuance of 
the following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
30-day period. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,893) 


In re MARGARET L. FORD AND JACK CAESAR, JR. P&S Docket No. 
4472. Decided May 25, 1971. 
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Failure to pay—Bonding requirements—Suspension of registration— 
Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act without the required additional bond coverage, failing to honor 
drafts and failing to pay, when due, for livestock purchased in commerce, 
and are suspended as registrants under the act for a period of 30 days 
and thereafter until bonded as required. 


James E. Andrews for complainant. 
Littman & Wadler, Wharton, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 9, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On April 30, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the Complaint, neither ad- 
mit nor deny the remaining allegations. waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order with findings of fact and conclusions, for the 
purposes of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Margaret L. Ford and Jack Caesar, Jr., hereinafter re- 
ferred to as the respondents, are partners, doing business as J & 
M Cattle Company, with their principal place of business located 
at Lane City, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. Based upon the volume of business reported in a report of 
their livestock buying transactions during the period of January 
1, 1970, through June 31, 1970, respondents were required, under 
the Act and the regulations, to increase from $5,000 to $22,000, 
the amount of bond or bond equivalent maintained by them to 
secure the performance of their dealer and market agency obliga- 
tions. Respondents were notified by certified mail on or about 
December 9, 1970, of the required increase in their bond cover- 
age. Notwithstanding such notice respondents have continued to 
engage in the business of a market agency, buying livestock in 
commerce on a commission basis and as a dealer, buying and sell- 
ing livestock in commerce for their own account, without furnish- 
ing the required additional bond coverage. 


3. Respondents, during the period from on or about November 
2, 1970, to December 1, 1970, on eight separate occasions as set 
forth in paragraph 3 of the Complaint, failed to accept or make 
funds available to pay drafts, when presented for payment, 
which they issued or authorized to be issued in payment for live- 
stock purchased by them in commerce. 


4, (a) Respondents, on or about the dates and in the trans- 
actions set forth in paragraph 3 of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount 
of the purchase price for such livestock. 


(b) As of January 16, 1971, there remained unpaid by re- 
spondents a total of $43,367.41 for the livestock purchases speci- 
fied above. 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra. 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondents have consented to the issuance of the 
cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 
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ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations; 


2. Failing to accept or failing to make funds available to pay 
drafts which they issue or authorize to be issued in payment for 
livestock purchased by respondents in commerce; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents are suspended as registrants under the Act for 
a period of 30 days and thereafter until such time as they comply 
fully with the bonding requirements under the Act and the regu- 
lations. When respondents have complied fully with such re- 
quirements, a supplemental order will be issued in this proceeding 
terminating this suspension after the 30 day period. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 13,894) 


In re ELLIS LEO NOBLES. P&S Docket No. 4447. Decided May 26, 
1971. 


Bonding. requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from-engaging in business under 
the act without being bonded as required. 

Thomas E. Bundy for complainant. 
Jack W. Bain, Chief Hearing Examiner. 

Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging respondent with engaging 
in business under the act without being bonded therefor. Chief 
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Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default and proposed an order requiring respon- 
dent to cease and desist from engaging in business in any capacity 
under the act without being bonded as required. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on February 3, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, Ellis Leo Nobles, of Brady, 
Texas, was charged with operating as a livestock dealer without 
maintaining the bond required therefor. 


Copies of the complaint and the rules of practice were served 
on respondent on February 8, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On April 5, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a 
recommended decision on April 29, 1971, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Ellis Leo Nobles, is an individual whose ad- 
dress is 1205 Elm Street, Brady, Texas 76825. At all times ma- 
terial herein he was, and is, engaged in the business of buying 
and selling livestock in interstate commerce for his own account, 
and registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which was maintained by the Home In- 
demnity Co., Houston, Texas, to secure the performance of the 
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respondent’s dealer obligations under the Act was terminated on 
October 23, 1970. Respondent was notified by certified mail dated 
October 5, 1970, that was delivered October 6, 1970, of such termi- 
nation date and that if he continued his livestock operations 
after October 23, 1970, without bond coverage as required under 
the Act, he would be in violation of section 312 of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
under. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent as required under the Act 
and the regulations. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.30), for which the 
following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Complainant recommends, and it is here proposed, that respon- 
dent not be suspended as a registrant under the Act since he is 
now in compliance with the bonding requirements of the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 13,895) 


LARYL E. SETH v. ROGER NOLAN. P&S Docket No. 4402. Order of 
dismissal without prejudice issued May 20, 1971, by Thomas 


J. Flavin, Judicial Officer. 








LIST OF DECISIONS REPORTED 


MAY 1971 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A. A. DELORENZO ASSOCIATES, INC. v. W. D. POPE PrRo- 
pucE Co. PACA Docket No. 2-2128. Default 


A. LEVATINO & Sons FruIT & PRODUCE, INC. v. CARIOTO 
FRUIT DIsTRIBUTORS, INC. PACA Docket No. 2-2065. 
Reopening after default, granted 


ABATTI PRODUCE, INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1753. 
F.o.b. sale — Liability 


APACHE DISTRIBUTORS v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1752. 
Oral contract — Acceptance . 


BRANDT, JACK v. SHEFFIELD AND MALLORY. PACA 
Docket No. 2-1551. wetrninreunen with- 
out prejudice 


C. R. Lusk & Sons, INC. v. LOPEZ BROKERAGE COMPANY, 
Inc. PACA Docket No. 2-2151. Default 


CAL-CEL MARKETING, INC. v. SPRINGER & Co. PACA 
Docket No. 2-2145. Default 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, 
Inc. PACA Docket No. 2-1474. F.o.b—Date of 
shipment—“Under billing by transportation com- 
pany”—Delay in transit—Dismissal 


CHANDLER MOUNTAIN TOMATO GROWERS ASSOCIATION, 
THE, v. HARRISON PropUCE. PACA Docket No. 
2-1784. ne to 
establish breach 


CHARLES TAXIN PRODUCE Co. v. LOPEZ BROKERAGE COM- 
PANY, INc. PACA Docket No. 2-2130. Default 


CINDY BRAND TOMATOES, INC. v. B & B FROZEN Foops, 
Inc. PACA Docket No. 2-2133. Default 


Cook Propuce, INc. v. O-K DistriputTorRs. PACA Docket 
No. 2-2146. Default 


D’ARRIGO Bros. Co. OF MASSACHUSETTS v. NEW ENG- 
LAND CITRUS BowL, INc. PACA Docket No. 2-2143. 
Default 


Doucuass, S. L. v. SHEFFIELD AND MALLORY. PACA 
Docket No. 2-1472. Bankruptcy—Dismissal with- 
out prejudice 





Page 


690 


666 


663 


637 


648 


692 


691 


643 


668 


690 


689 


691 


690 


AGRICULTURE DECISIONS—Cont. 


FRANK BATTAGLIA BROKERAGE Co. INC. v. DELISI FRUIT 
Co. Inc. PACA Docket No. 2-2147. Default ..... 


FRESHPICT Foops, INC. v. MICHAEL J. NAVILIO, INC. 
and/or GILLSON BROKERAGE Co., Inc. PACA Docket 
No. 2-1811. Contract terms — Frost damage in 
“few” head leaves — Breach of good delivery 
standards 


FRUIT DISTRIBUTING CORPORATION v. LYNCH FRUIT & 
PRODUCE COMPANY, INC. PACA Docket No. 2-2127. 
Default eh aceias Siete eer e 

Harry GLASS LIMITED v. BALLANTINE PRODUCE COM- 
PANY, INc. PACA Docket No. 2-1296. Dismissal 
on motion of complainant ..... 


HuDSON RIVER FRUIT DIST. v. ARTHUR COCCHIA & SONS. 
PACA Docket No. 2-2149. Default 


J-B DISTRIBUTING Co. v. G. C. MarTIN. PACA Docket 
No. 2-2125. Default .. 


KING SALAD AVOCADA Co., INC. v. LA PREFERIDA, INC. 
PACA Docket No. 2-1573. Acceptance—Liability ..... 


MERCED TOMATO GRs. Coop. ASSN. v. SHEFFIELD AND 
MALLory. PACA Docket No. 2-1471. Dismissaal 
on motion of complainant ................. 


MEYER TOMATOES v. GRIFFIN PRODUCE Co. PACA 
Docket No. 2-2150. Default ...... 


MEYER TOMATOES v. G. C. MARTIN. PACA Docket No. 
2-2027. Dismissal of disputed amount on motion 
of complainant ........... 


MINNESOTA PRODUCE DISTRIBUTORS, INC. v. DELISI 
Fruit Co. Inc. PACA Docket No. 2-2131. Default .. 


MONSON BROS. COMPANY v. LOPEZ BROKERAGE COM- 
PANY, INc. PACA Docket No. 2-2152. Default 


MYERS, CLARENCE v. CONSOLIDATED TOMATO Co. INC. 
PACA Docket No. 2-2120. Default 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. CARIO- 
TO Fruit Distrisutors, Inc. PACA Docket No. 
2-2066. Reopening after default, granted ....... 


NorTH UNIT PoTaTo Co. v. DIXIE BROKERAGE Co. 
PACA Docket No. 2-2068. Dismissal on motion 
of complainant 


Page 


691 


679 


690 


688 


691 


689 


657 


687 


692 


652 


690 


692 


689 


667 


687 


635 





AGRICULTURE DECISIONS—Cont. 





Perishable Agricultural Commodities Act, 1930—Cont. 


O. D. Hurr, Jr., INc. v. Dominic V. GANDOLFO, INC. 
PACA Docket No. 2-1953. Condition on arrival at 
contract destination—Diversion—Breach of suit- 
able shipping condition not established .......... 


OAKFIELD & ELBA GROWERS, INC. v. W. D. POPE PRO- 
DUCE Co. PACA Docket No. 2-2129. Default 


PAN AMERICAN FRuIT Co. v. GUY H. DONALD. PACA 
Docket No. 2-1791. Quantity—Expenses—Exces- 
sive charges—Acceptance 


Pappas & COMPANY v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-2123. Admission of liability 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket 
No. 2-2028. Dismissal of disputed amount on mo- 
tion of complainant . 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket 
No. 2-2029. Dismissal of disputed amount on mo- 
tion of complainant 


PETERSON Bros. RIVER VALLEY FARMS, INC. v. CONSOLI- 
DATED TOMATO CO. PACA Docket No. 2-2148. 
Default 


RITTER-ROBINSON COMPANY, INC. v. M. SINGER’S SONS 
Corp. PACA Docket No. 2-1898. Dismissal — 
Settlement : Ie ake sae 


SALINAS SYSTEM SALES, INc. PACA Docket No. 2-1972. 
Stay order—Extension of time to file motion to 
reopen a Cee Be eta eae 


SEALED-SWEET SALES, INC. v. Joy CITRUS & Foops, INc. 
PACA Docket No. 2-2144. Default 


SEIVER, JOHN v. THOMAS J. HOLT Co., INc. PACA 


Docket No. 2-1854. Size specifications — New 
agreement—Consignment agreement not voidable 
— Dismissal . 


SILVER CREEK PACKING COMPANY v. G. C. MARTIN. 
PACA Docket No. 2-2124. Default 


SILVER CREEK PACKING COMPANY v. SALISCH PRODUCE 
Co., Inc. PACA Docket No. 2-2122. Admission of 
liability 

SKLARZ PRODUCE Co. v. MARVIN GRAY. PACA Docket 


No. 2-2114. Stay order—Extension of time to file 
motion to reopen after default 





Page 


674 


690 


640 


688 


661 


662 


691 


688 


688 


691 


653 


689 


688 


APACHE DISTRIBUTORS v. ZEPEDA et al. 637 
Cite as 30 A.D. 637 


AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


Page 
Stay order vacated—Motion to reopen after de- 
OU TO I ii risen nhteons ic A i ida scien 
SouTH BAY FARMERS COOPERATIVE ASSN. v. SHEFFIELD 
AND MALLORY. PACA Docket No. 2-1470. Dis- 
missal on motion of complainant ....................... a 687 
UNITED PACKING COMPANY v. LoU LODEN PRODUCE DIs- 
TRIBUTOR. PACA Docket No. 2-1897. Dismissal— 
Settlement ......... ea. ahaa Fe lovnnste edhe tik tie 688 
VALLEY FARMS v. CONSOLIDATED TOMATO Co. INC. 
PACA Docket No. 2-2121. Default .............00000..... 689 
WALTER SHIN PRODUCE v. SHEFFIELD AND MALLORY. 
PACA Docket No. 2-1587. Bankruptcy—Dismissal 
without prejudice .... a 651 
WILEMAN Bros. & ELLIOTT, INC. v. SHEFFIELD AND 
MALLORY. PACA Docket No. 2-1552. Dismissal on 
motion of complainant. ...................:..cccccecseccsesseees Lia 687 


(No. 13,896) 


APACHE DISTRIBUTORS v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF 
DALLAS. PACA Docket No. 2-1752. Decided May 3, 1971. 


Oral contract—Acceptance 


Where complainant established that respondent purchased and accepted a 
truckload of lettuce, respondent is liable to complainant for the agreed 
adjusted price. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
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reparation of $2,900 in connection with a truckload of lettuce 
sold and shipped to respondent in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Alfonzo G. Lopez and Overlin 
R. Esparza. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas, on December 21, 
1970. Alfonzo G. Lopez was not present or represented at the 
hearing. The other partner was present and represented by 
counsel. Complainant was not represented at the hearing but at 
the written request of its representative, the deposition of a wit- 
ness was offered and received in evidence. None of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Apache Distributors, is a corporation whose 
address is P. O. Box 418, Glendale, Arizona. 


2. Respondent is a partnership composed of Alfonzo G. Lopez 
and Overlin R. Esparza, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On November 26, 1969, in the course of interstate commerce, 
complainant orally sold to respondent 850 cartons of lettuce at 
an agreed price of $3,400.00, plus cooling charges of $212.50, for 
a total price of $3,612.50, f.o.b. Glendale, Arizona. 


4. Complainant on the date of sale shipped the lettuce involved 
herein by truck from Glendale, Arizona, to respondent at Dallas, 
Texas. Respondent accepted the lettuce on arrival. 


5. On December 1, 1969, respondent requested an allowance on 
the lettuce. Complainant and respondent agreed to an allowance 
of 25 cents per carton, or a total adjusted price of $3,400, f.o.b. 
Glendale, Arizona. 


6. In Aprii 1970, complainant received from respondent a 
partial payment of $500, leaving a balance due and owing of 
$2,900. 
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7. The formal complaint was filed April 20, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
November 26, 1969, it sold to respondent by oral contract a truck- 
load of lettuce for a total f.o.b. price of $3,612.50; that lettuce 
meeting the contract specifications was shipped to and accepted 
by respondent; and that after arrival the parties mutually agreed 
to reduce the price to $3,400, of which only $500 has been paid. 
Alfonzo G. Lopez in his answer stated that he could not admit or 
deny the material allegations of the complaint because he did not 
have in his possession at the time the necessary papers. He did 
deny liability. The answer of Overlin R. Esparza was substantially 
the same. 


The deposition testimony of J. A. Jagger, Secretary-Treasurer 
of complainant, supports the allegations of the formal complaint. 
According to this witness the contract was negotiated with Steve 
Akins, respondent’s buyer. He identified a copy of the bill of 
lading dated November 26, 1969, showing that 850 cartons of 
Kiva lettuce were consigned to respondent and that the truck de- 
parted at 7:29 p.m. Also identified was complainant’s invoice 
dated November 12, 1969, in the amount of $3,612.50. 


Overlin R. Esparza testified that his function with respondent 
was to receive and distribute merchandise. He admitted that com- 
plainant’s invoice was received but he denied any knowledge as 
to the making of the contract or the receipt of the lettuce in- 
volved herein. 


The evidence supports the allegations of the formal complaint. 
It is concluded that respondent’s failure to pay to complainant 
$2,900 the balance of the adjusted price of $3,400 was in viola- 
tion of section 2 of the act. Reparation should be awarded to com- 
plainant in the amount of $2,900, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,900, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,897) 


PAN AMERICAN FRUIT Co. v. GUY H. DONALD. PACA Docket No. 
2-1791. Decided May 5, 1971. 


Contract—Quantity—Expenses—Excessive charges—Acceptance 


Where respondent purchased and accepted without complaint three truck- 
loads of bananas from complainant and failed to establish that the con- 
tract called for a fourth truckload, respondent is liable for the purchase 
price of the produce accepted. Respondent is also liable for reasonable 
trucking charges in the amount of $30 rather than $750 as claimed by 
complainant. As wharfage charges were not part of the contract, com- 
plainant’s claim therefor is dismissed. 


Complainant and respondent pro se. 
Bruce S. Weiner, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondent in the amount of $1,744.70 
in connection with three truckloads of bananas sold by complain- 
ant to respondent in the course of foreign commerce. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the 
formal complaint was served upon respondent. Respondent filed 
an answer and counterclaim thereto, denying liability to com- 
plainant and requesting an award of reparation in the amount 
of $672 against complainant for failing to deliver a fourth truck- 
load of bananas to respondent. 


Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to submit addi- 
tional evidence in support of their respective positions by means 
of verified statements. No such evidence was submitted. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Pacific Fruit 
Traders, Inc. and Banana Distributors, Inc., doing business as 
Pan American Fruit Co., whose address is 19 Rector Street, New 
York, New York. At the time of the transaction involved herein, 
complainant was licensed under the act. 


2. Respondent is an individual, Guy H. Donald, whose address 
is P. O. Box 68940, Jacksonville, Florida. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was operating subject to license. 


3. On August 28, 1969, complainant sold to respondent three 
truckloads of ripe bananas, consisting of 2,842 boxes received by 
complainant in the course of foreign commerce, at an agreed price 
of 25 cents per box, plus trucking charges. The bananas had just 
been unloaded from the vessel Mariana and were being stored on 
trucks on the docks at Jacksonville, Florida. The bananas had been 
inspected by respondent before the contact was made between 
the parties. 


4. Although complainant delivered, and respondent accepted, 
the bananas involved herein, respondent has not paid to com- 
plainant any part of the purchase price of the bananas. 


5. The formal complaint was filed on May 21, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold to respondent three truckloads 
of ripe bananas, and that although respondent accepted the 
bananas, respondent has not paid any part of the purchase price 
thereof to complainant. Respondent admits that he received three 
truckloads of ripe bananas from complainant, and that he has 
not paid complainant for these bananas. Respondent alleges, how- 
ever, that the contract between the parties called for four truck- 
loads of ripe bananas, and that complainant failed to deliver the 
fourth truckload of bananas to respondent. Complainant denies 
that the contract provided that a fourth truckload of bananas be 
delivered to respondent. Since respondent is the party alleging 
that the fourth truckload was part of the contract, the burden of 
proof is upon him to show by a preponderance of the evidence 
that the disputed truckload of bananas was part of the agree- 
ment between the parties. 
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Respondent states in his answer, and in a letter signed by him 
which is part of the report of investigation, that the parties 
agreed that respondent would purchase four truckloads of ripe 
bananas. Complainant, in a letter signed by E. J. Burke which is 
part of the report of investigation, states that the parties agreed 
that respondent would purchase three truckloads of ripe bananas. 
No other evidence was presented on this issue by the parties. In 
view of the conflicting allegations of the parties on this issue, 
we find that respondent has failed to sustain the burden resting 
upon him to show that a fourth truckload of bananas was part of 
the contract. Accordingly, respondent’s counterclaim must be dis- 
missed since it is based on complainant’s alleged failure to deliver 
the fourth truckload of bananas. 


The contract also provided that respondent would pay truck- 
ing charges for storage of the bananas. Respondent contends that 
the $750 claimed as trucking charges by complainant is excessive. 
It appears that the bananas were stored at the docks at Jackson- 
ville, Florida, on three rental dry freight vans on August 28, 
1969, for that day only. Respondent states that each of the trucks 
upon which the bananas were stored can be rented for $10 per 
day, and that the trucking charges should be only $30. We agree 
with respondent’s contention. While there is no doubt complainant 
was billed for storage at the rate of $250 per truck for three 
trucks by the person who arranged for the rental of the trucks, 
we find such charges were excessive, and conclude that $30 is a 
reasonable value for trucking charges. 


We note that complainant has stated in the formal complaint 
that it sold four loads of bananas to respondent, consisting of 
2,842 boxes, and that wharfage charges on the bananas were part 
of the parties’ contract. These contentions obviously are in error. 
The evidence submitted by the parties in the report of investiga- 
tion clearly show that the 2,842 boxes of bananas for which com- 
plainant seeks reparation were contained in three truckloads, 
and that wharfage charges were not part of the parties’ contract. 


Having accepted the bananas, respondent is liable to complain- 
ant for the purchase price ($710.50), plus $30 for trucking 
charges, or $740.50. Respondent’s failure to pay complainant 
this amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $740.50, with interest thereon 
at the rate of 8 percent per annum from October 1, 1969, until 
paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,898) 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, INC. PACA 
Docket No. 2-1474. Decided May 11, 1971. 


F.o.b.—Date of shipment—“Under billing by transportation company”— 
Delay in transit—Dismissal 


Where shipment of asparagus was loaded on the date specified by the con- 
tract, that is, “shipment of March 18,” and was in time to be picked up 
by a train scheduled to move that day’s loadings from the shipping point, 
and where there was a subsequent delay in transit, it is held that there 
was no breach of contract by respondent and the complaint is dismissed. 


J. B. Cohn, Traffic Manager, Rochester, N.Y., for complainant. 
Surr & Hellyer, San Bernardino, Cal., for respondent. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,766.00 in con- 
nection with a transaction in interstate commerce involving a 
carload of asparagus. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held in San Bernardino, California, on 
October 1, 1970. Complainant made no appearance, but the depo- 
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sitions of three witnesses were received in evidence on its behalf. 
Respondent was represented by counsel at the hearing, with two 
witnesses appearing and testifying in its behalf. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Central New York Produce Co., Inc., is a 
corporation whose address is 2100 Park Street, Syracuse, New 
York. 


2. Respondent, Pure Gold, Inc., is an agricultural cooperative 
marketing association whose address is P. O. Box 40, Redlands, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On March 19, 1968, in the course of interstate commerce, 
respondent sold to complainant 1,088 crates of California aspara- 
gus, River Maid brand, contained in car SFRC 1676, at an agreed 
price of $8.25 per crate, f.o.b. loading point, Lodi, California, or a 
total contract price of $8,976, with the car to be a shipment of 
March 18, 1968. 


4. The contract between the parties was negotiated by Joey’s 
Brokerage, of Syracuse, New York, who issued a Brokers Stan- 
dard Memorandum of Sale on March 20, 1968, in connection with 
this transaction. 


5. On or before 7 a.m. on March 18, 1968, the local carrier 
providing rail service for the Lodi area, the Central California 
Traction Co. (hereinafter referred to as “Traction’”), had placed 
car SFRC 1676 on respondent’s rail siding, adjacent to the pack- 
inghouse of respondent’s affiliate, All-State Packers. Subsequently, 
respondent’s agents at All-State prepared a Uniform Straight Bill 
of Lading showing car SFRC 1676 as “loaded” and “released” to 
Traction at 5 p.m. on March 18. Traction’s agent, L. I. Sager, 
signed the bill of lading at 7:30 p.m. on the same date. 


6. The loading of the asparagus into car SFRC 1676 was ac- 
tually completed by respondent not later than 11:55 p.m. on 
March 18, 1968. At approximately 1:15 a.m. on March 19, 1968, 
the engine furnished by Traction to pull the train (including car 
SFRC 1676) from Lodi to Stockton broke down. Traction’s re- 
pairmen were then summoned from Stockton, 14.6 miles away, 
to make temporary repairs on the engine at Lodi, after which the 
train proceeded to Stockton, arriving there between 7 and 7:30 
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a.m. on March 19. As a result of this late arrival, car SFRC 1676 
failed to make connection with the first scheduled train of the 
Atchison, Topeka & Santa Fe Railroad (hereinafter referred to 
as the Santa Fe) departing for Eastern markets on March 19, 
and left Stockton on the next scheduled departure the following 
day. 


7. Car SFRC 1676 arrived at contract destination, Syracuse, 
New York, on March 27, 1968, where the asparagus was received 
and accepted by complainant. 


8. Complainant has paid respondent the full f.o.b. contract 
price, $8,976, for the carload of asparagus involved herein. 


9. An informal complaint was filed on November 27, 1968, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The terms of the contract between the parties—including the 
provision that the carload of asparagus involved herein was to be 
a “shipment of March 18”—are not in dispute. Likewise there is 
no dispute concerning complainant’s receipt and acceptance of the 
shipment at Syracuse and its payment to respondent of the full 
f.o.b. price of the asparagus. Complainant contends, however, that 
the asparagus in car SFRC 1676 was not a “shipment of March 
18”, as required by the contract, but was a shipment of March 
19, in breach of the contract; that as a result of this alleged 
breach the car arrived in Syracuse on March 27, 1968, rather than 
March 25, having lost two days in transit; and that, as a further 
result of the alleged breach and the accompanying delay, com- 
plainant suffered severe financial loss due to market decline in 
the price of asparagus at Syracuse during this two-day period. 
Respondent, however, denies that it has breached the contract. 


In the Department’s regulations, under “TRADE TERMS AND 
DEFINITIONS”, it is provided, in relevant part in section 46.43, 
as follows: 


“46.43 Terms construed. 


The following terms and definitions, when used in any con- 
tract or communication involving any transaction coming 
within the scope of the Act, shall be construed as follows: 
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(a) “‘Today’s shipment’, or shipment on a specified date 
(such as ‘shipment September 12’), means in connection 
with shipments by rail, that the goods referred to shall be 
under billing by the transportation company on the date 
the order is given or on the date specified in time to be picked 
up by a train scheduled to move that day’s loadings from the 
shipping point .. .” (7 CFR 46.48). 


The phrase “under billing by the transportation company” as 
used in the regulations means that a completed bill of lading has 
been tendered to the carrier and accepted. In the case here, the 
uncontroverted evidence in the record shows that a bill of lading 
was prepared by respondent and signed by its agent, showing car 
SFRC 1676 as having been loaded and released to Traction at 5 
p.m. on March 18, 1968. Traction’s agent, L. I. Sager, is shown 
on the bill of lading as having signed same on March 18. Under 
these circumstances, therefore, we conclude that a completed bill 
of lading was tendered to and accepted by the carrier on March 
18, and that the goods in car SFRC 1676 were therefore “under 
billing by the transportation company” on that date. 


In spite of the information shown on the bill of lading, com- 
plainant asserts that the car involved herein was not a shipment 
of March 18, inasmuch as it was not ready “to be picked up by 
a train scheduled to move that day’s loadings from the shipping 
point”, as required by the regulations. Respondent, for its part, 
denies complainant’s assertion. Before discussing the issue, how- 
ever, certain circumstances as established in the record need to be 
understood, as follows: In March 1968, the only rail service from 
Lodi was provided by Traction, which operated one train each 
day to Stockton, California. The distance from Lodi to Stockton, 
14.6 miles, was normally covered by Traction in 40 minutes. At 
Stockton, connections were made with several rail carriers, in- 
cluding ‘the Santa Fe, providing service to Eastern markets. To 
make the Santa Fe east-bound connection on a specified date, it 
was necessary that a car be in the Stockton rail yards no later 
than 3 a.m. on that date. 


Complainant’s assertion—that car SFRC 1676 was not ready 
to be picked up by Traction’s train on March 18—is based upon 
its claim that the car was not loaded until approximately 1 p.m. 
on March 19. As support for this claim, complainant relies upon 
the deposition testimony of William O. Ross, Traction’s train- 
master, who stated that “In my observation of the car and in dis- 
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cussion with the crew, at this time the car was not loaded until 
after 12:30 a.m. March 19, 1968”. However, respondent witness 
Leslie Focacci, manager of the All-State Packer’s complex at Lodi, 
testified that the loading could not have been completed later 
than 11:55 p.m. on March 18, since the time cards of the crew 
revealed that this was the latest that any of them worked on that 
date. While Focacci was confident that the car was actually loaded 
earlier than 11:55 p.m. on March 18, he admitted he had no 
personal recollection or records to substantiate this belief. How- 
ever, he enumerated other activities, other than the loading of 
this car, in which the crew could have been engaged that evening. 


In weighing the evidence submitted by the parties, it must be 
noted that complainant witness Ross’ testimony as to the loading 
of car SFRC 1676 apparently was based upon his memory of this 
event, which took place more than two years prior to the taking 
of his deposition testimony. On the other hand, respondent’s 
Focacci, while admitting that he had no personal recollection of 
the car, did substantiate his position as to the loading time of the 
car by means of the crew’s time cards for March 18, 1968. Of the 
two, we find the evidence of respondent more persuasive, and 
conclude that car SFRC 1676 was loaded no later than 11:55 
p.m. on March 18, 1968, as asserted by respondent. 


Still at issue, however, is whether car SFRC 1676, though load- 
ed prior to midnight on March 18, was “in time to be picked up 
by a train scheduled to move that day’s loadings from the ship- 
ping point”? Much of the evidence in the record tends to show 
that the cutoff time for Traction pickup from Lodi for movement 
to Stockton was 9 p.m. However, respondent’s Focacci testified 
that Traction’s train generally departed from Lodi late at night, 
at midnight or later, notwithstanding the 9 p.m. cutoff time. He 
testified that representatives of both Traction and the Santa Fe 
(who he said was a one-third owner of Traction, along with two 
other interstate carriers with Stockton connections) had assured 
him that such cutoff time would not be enforced, and as long as 
a car was ready to be picked up at any time on the date the bill 
of lading was issued, it would be delivered to the Santa Fe by 
3 a.m. the next morning. In this connection evidence presented by 
Focacci showed that respondent, through All-State, shipped 19 
carloads of asparagus via Santa Fe during March and April of 
1968; that the release times as shown on the bills of lading for 
these shipments ranged from 5 p.m. to 9 p.m., while the “crew 
finished work” times ranged from 8 p.m. to 11:56 p.m.; and that 
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all shipments, except the one involved herein, made the earliest 
Santa Fe connection out of Stockton, even though one of these 18 
cars arrived at Stockton at 3:30 a.m. the next day and another at 
3:50 a.m. 


In reviewing the record, we are of the opinion that the evidence 
supports respondent’s claim that car SFRC 1676 was in time to 
be picked up by the train scheduled to move the loadings of March 
18 from shipping point to Lodi. We also conclude that this was 
a shipment of March 18 by respondent, and that complainant has 
failed to prove otherwise. Accordingly, the complaint should be 
dismissed. 


In passing, we would note that even if it were decided that the 
load had not been readied by respondent until 1 a.m. on March 
19, as contended by complainant, under normal circumstances 
car SFRC 1676 would still have had ample time for the 40-minute 
run to Stockton via Traction, and its rendezvous with the Santa 
Fe at 3 a.m. But on March 19, circumstances were not normal on 
Traction: the engine broke down, the train was delayed for 244 
hours, and car SFRC 1676 missed the Santa Fe connection. Ac- 
cordingly, under the f.o.b. terms of this sale, complainant assumed 
all risk of damage and delay not caused by respondent. See sec- 
tion 46.48(i) of the regulations, 7 CFR 46.43(i). Since respon- 
dent obviously was in no way responsible for the engine’s break- 
down, then respondent obviously cannot be charged with com- 
plainant’s alleged loss. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,899) 


JACK BRANDT v. SHEFFIELD AND MALLORY. PACA Docket No. 2- 
1551. Decided May 14, 1971. 


Bankruptcy—Dismissal without prejudice 
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Where complainant was enjoined from proceeding against respondent in this 
case before the Secretary until a further order was issued by the bank- 
ruptcy tribunal, and where it is uncertain when the bankruptcy proceed- 
ing will be brought to a conclusion, complainant was given an opportun- 
ity to show cause why the complaint should not be dismissed without 
prejudice. Complainant has made no response. Accordingly, the com- 
plaint is dismissed without prejudice. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of $675 
in connection with a transaction in interstate commerce involv- 
ing a truckload of peaches. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, generally 
denying the allegations of the complaint. Since the amount claim- 
ed as damages does not exceed $1,500, the case was handled under 
the shortened procedure provided in the rules of practice, 7 CFR 
47.20. Prior to the issuance of an order disposing of the case 
under this procedure, however, respondent was adjudicated a 


bankrupt, and by order dated March 19, 1970, entered by the 
Referee in Bankruptcy in the District Court of the United States 
for the District of Arizona, Nos. B-69 909 and 910 Tucson, com- 
plainant was enjoined and restrained from proceeding against 
respondent in the above case pending before the Secretary until 
a further order was issued by the bankruptcy tribunal. To date, 
no further order has been issued. 


Since the restraining order against complainant has been in 
effect for more than a year, and it is uncertain when the bank- 
ruptcy proceeding will be brought to a conclusion, complainant 
was given an opportunity to show cause why the complaint in 
this case should not be dismissed without prejudice. Complainant 
has made no response. Accordingly, the complaint should be dis- 
missed, without prejudice to complainant’s right to file another 
complaint on the same cause of action if it should later appear 
any useful purpose would be served by such action. 


The complaint is dismissed, without prejudice. 


Copies of this order shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 650 


(No. 13,900) 


S. L. DOUGLASS v. SHEFFIELD AND MALLORY. PACA Docket No. 
2-1472. Decided May 14, 1971. 


Bankruptcy—Dismissal without prejudice 


Where complainant was enjoined from proceeding against respondent in this 
case before the Secretary until a further order was issued by the bank- 
ruptcy tribunal, and where it is uncertain when the bankruptcy proceed- 
ing will be brought to a conclusion, complainant was given an opportun- 
ity to show cause why the complaint should not be dismissed without 
prejudice. Complainant has made no response. Accordingly, the com- 
plaint is dismissed without prejudice. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $2,606 in con- 
nection with a transaction in interstate commerce involving a 
truckload of plums. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, generally deny- 
ing the allegations contained in the complaint and requesting an 
oral hearing. Prior to the holding of an oral hearing, however, 
respondent was adjudicated a bankrupt and by order dated March 
19, 1970, entered by the Referee in Bankruptcy in the District 
Court of the United States for the District of Arizona, Nos. B-69 
909 and 910 Tucson, complainant was enjoined and restrained 
from proceeding against respondent in the above case pending 
before the Secretary until a further order was issued by the 
bankruptcy tribunal. To date, no further order has been issued. 


Since the restraining order against complainant has been in 
effect for more than a year, and it is uncertain when the bank- 
ruptcy proceeding will be brought to a conclusion, complainant 
was given an opportunity to show cause why the complaint in 
this case should not be dismissed without prejudice. Complainant 
has made no response. Accordingly, the complaint should be dis- 
missed, without prejudice to complainant’s right to file another 
complaint on the same cause of action if it should later appear 
any useful purpose would be served by such action. 
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The complaint is dismissed, without prejudice. 


Copies of this order shall be served upon the parties. 


(No. 13,901) 


WALTER SHIN PRODUCE v. SHEFFIELD AND MALLORY. PACA 
Docket No. 2-1587. Decided May 14, 1971. 


Bankruptcy—Dismissal without prejudice 


Where complainant was enjoined from proceeding against respondent in this 
case before the Secretary until a further order was issued by the bank- 
ruptcy tribunal, and where it is uncertain when the bankruptcy proceed- 
ing will be brought to a conclusion, complainant was given an opportun- 
ity to show cause why the complaint should not be dismissed without 
prejudice. Complainant has made no response. Accordingly, the com- 
plaint is dismissed without prejudice. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $59,042.85 in 
connection with transactions in interstate commerce involving 
various lots of fruits and vegetables. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
generally denying the allegations contained in the complaint and 
requesting an oral hearing. Prior to the holding of an oral hear- 
ing, however, respondent was adjudicated a bankrupt and by 
order dated March 19, 1970, entered by the Referee in Bank- 
ruptcy in the District Court of the United States for the District 
of Arizona, Nos. B-69, 909 and 910 Tucson, complainant was en- 
joined and restrained from proceeding against respondent in the 
above case pending before the Secretary until a further order 
was issued by the bankruptcy tribunal. To date, no further order 
has been issued. 


Since the restraining order against complainant has been in 
effect for more than a year, and it is uncertain when the bank- 
ruptcy proceeding will be brought to a conclusion, complainant 
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was given an opportunity to show cause why the complaint in this 
case should not be dismissed without prejudice. Complainant has 
made no response. Accordingly, the complaint should be dismiss- 
ed, without prejudice to complainant’s right to file another com- 
plaint on the same cause of action if it should later appear any 
useful purpose would be served by such action. 


The complaint is dismissed, without prejudice. 


Copies of this order shall be served upon the parties. 


(No. 13,902) 


MEYER TOMATOES v. G. C. MARTIN. PACA Docket No. 2-2027. 
Decided May 14, 1971. 


Dismissal of disputed amount on motion of complainant 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on November 12, 1970, complainant 
seeks a reparation award in the amount of $1,663.60, which 
amount is alleged to be the total purchase price of two truckloads 
of tomatoes sold to respondent during August 1970. Respondent 
filed an answer on January 15, 1971, admitting that he owed 
complainant $1,595.85 of the amount claimed in the complaint. 


Following this admission of liability by respondent, an order 
was issued by the Department on March 30, 1971, requiring pay- 
ment by respondent to complainant of the undisputed amount of 
$1,595.85. 


Complainant, by telegram dated May 5, 1971, authorized the 
dismissal of its complaint as to the remaining $67.75 involved 
herein. Accordingly, the complaint should be and hereby is dis- 
missed as to the remaining disputed amount. 


Copies of this order shall be served upon the parties. 
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(No. 13,903) 


JOHN SEIVER v. THOMAS J. HOLT, Co., INc. PACA Docket No. 2- 
1854. Decided May 18, 1971. 


Size specifications—New agreement—Consignment agreement 
not voidable—Dismissal 


Where an officer of complainant’s sales agency authorized respondent to 
handle shipment of potatoes on a consignment basis, after respondent’s 
rejection of the produce because of alleged breach of size specifications, 
the consignment agreement is binding on the sales agency and replaces 
the original f.o.b. contract negotiated between the parties. Since re- 
spondent has accounted to complainant on a consignment basis, the com- 
plaint is dismissed. 


Complainant pro se. 
Comanor and Stein, Philadelphia, Pa., for respondent. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,370.96 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Complainant 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John Seiver, whose address is 
114 Elm Street, Hereford, Texas. 
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2. Respondent, Thomas J. Holt Co., Inc., is a corporation whose 
address is 3301 South Galloway Street, Room 297, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On July 3, 1969, in the course of interstate commerce, com- 
plainant, through its sales agent, Griffin & Brand Sales Agency, 
Inc., sold to respondent one carload of potatoes, consisting of 430 
100-pound sacks of U.S. No. 1 Dazoc Red potatoes, Trophy brand, 
mostly 2-3 inch size, at an agreed price of $4.00 per 100-pound 
sack, f.o.b. Hereford, Texas, for shipment to respondent at Hall- 
wood, Virginia. The contract provided that the potatoes should 
have slightly to practically no skinning, and were to be U.S. No. 1 
sound on arrival. 


4. The sale between the parties was negotiated by a broker, 
Lewis Zuckerman, of McAllen, Texas, who issued a Broker’s 
Memorandum of Purchase and Sale in connection with the trans- 
action. 


5. On July 3, 1969, the potatoes involved herein were inspected 
and graded U.S. No. 1 at Hereford, Texas. The inspection certifi- 
cate states that the size of the potatoes generally ranged from 
1% to 234 inches in diameter. The potatoes were shipped from 
Hereford, Texas, on the same date in car SFRD 3482. 


6. Upon arrival of the potatoes at destination on July 11, 1969, 
respondent’s customer, M. and H. Produce Co., requested a Fed- 
eral inspection. The results of such inspection, made on the same 
date at Temperanceville, Virginia, in part, are as follows: 


“Size: Generally 17% to 234, mostly 2 to 214 inches in diame- 
ter. Average 1% undersize. 


“Quality: Clean and bright. Well to fairly well shaped and 
generally slightly skinned. Grade defects average 2% dam- 
age, consisting mostly of sunburn and cuts. 


“Condition: Firm. Average 2% damage by sunken discolored 
lenticels. 1% damage by sunken discolored areas. No soft 
rot. 


“Grade: U.S. No. 1” 


Following such inspection, respondent rejected the car because 
the potatoes did not meet size A requirements under the grade 
standards. 
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7. On or about July 12, 1969, J. W. Brand of the Griffin & 
Brand Sales Agency, Inc., after being informed by the broker 
that the potatoes were being rejected by the buyer for failure to 
meet size A requirements, authorized respondent to divert the 
car to Philadelphia, Pennsylvania, and to handle the potatoes on 
a consignment basis. 


8. On August 1, 1969, respondent sent to the Griffin & Brand 
Sales Agency, Inc. an account of sales on car SFRD 3432 and a 
check for the net proceeds of $349.04. 


9. An informal complaint was filed on February 12, 1969, 
which was within 9 months after the cause of action herein ac- 
crued. 

CONCLUSIONS 


A preliminary matter to be disposed of is respondent’s conten- 
tion that there was no contractual relationship between com- 
plainant and respondent, in that the respondent purchased the 
potatoes from Griffin & Brand Sales Agency, Inc. The evidence 
establishes that the Griffin & Brand Sales Agency, Inc., acted 
solely as complainant’s agent in selling and shipping the potatoes 
for complainant. Even though the contract was made by Griffin 
& Brand Sales Agency, Inc., in its own name without disclosure 


of its agency, complainant, as an undisclosed principal, is still 
the real party in interest and as such is entitled to bring this ac- 
tion in his own name. Harry Rothman Co. v. Richey & Gilbert 
Company, 22 A.D. 599. 


There is no dispute that complainant agreed to sell, and respon- 
dent agreed to purchase, the potatoes involved herein, with ship- 
ment to be made to respondent’s customer at Hallwood, Virginia. 
The parties disagree, however, on the size of the potatoes con- 
tracted for on July 3, 1969. Complainant alleges the parties 
agreed that the potatoes would be mostly 2-3 inch size in diameter, 
and that although the potatoes met this size requirement and all 
other contract requirements at destination, the potatoes were re- 
jected by respondent’s customer. Respondent alleges that the con- 
tract provided for size A potatoes, and that the potatoes were 
rejected because the potatoes did not meet size A requirement 
upon arrival. Since the parties put forth affirmative but con- 

1. The grade standards provide that, in order for the type of potato involved herein to 
meet size A requirements, the diameter of each potato shall not be less than 1% inches, and 
not less than 60 percent of the potatoes in the lot shall be 2% inches or larger (7 CFR 
51.1545). The evidence shows that the size of the potatoes generally ranged from 1% inches 


to 2% inches in diameter, with from 48 to 68 percent, average 57 percent, 2% inches or 
larger in diameter. 
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flicting allegations with respect to the terms of the contract, the 
burden rests upon each to establish his respective allegation by 
a preponderance of the evidence. Israel Klein Co. v. S. Otis Sulli- 
van & Company, 17 A.D. 500. 


The contract in question was negotiated during a telephone con- 
versation between Jack Griffin of Griffin & Brand Sales Agency, 
Inc., and the broker on July 3, 1969. Mr. Griffin states that the 
broker specified potatoes that would run up to the smaller side 
of size A, and that he made special efforts to find and ship pototoes 
of this smaller size. The broker agrees that he ordered mostly 2-3 
inch size potatoes, but states that 2-3 inch size potatoes are con- 
sidered size A potatoes. The president of respondent, Thomas J. 
Holt, states that he authorized the broker to purchase 2-3 inch 
size potatoes, and that it is his understanding that 2-3 inch size 
poatoes constitute size A potatoes. Complainant has submitted 
in evidence the Broker’s Memorandum of Purchase and Sale 
issued in connection with this transaction which shows the po- 
tatoes were to be mostly 2-3 inch size. Respondent has submitted 
in evidence an invoice from the Griffin & Brand Sales Agency, 
Inc., which has size A potatoes as part of its terms. Complainant 
alleges that the billing of these potatoes as size A was in error. 


Upon a review of the evidence submitted by the parties on this 
issue, we find that respondent contracted to purchase mostly 2-3 
inch size potatoes, and not potatoes meeting size A requirements. 
Since a Federal inspection made at Temperanceville, Virginia, on 
July 11, 1969, shows that the potatoes met contract requirements 
upon arrival, the potatoes were wrongfully rejected by respon- 
dent. 


Respondent contends, however, that after the potatoes were re- 
jected it was authorized by complainant’s agent to divert the car 
to Philadelphia, Pennsylvania, and to handle the potatoes on a 
consignment basis. Consignment was discussed during a telephone 
conversation between J. W. Brand of the Griffin & Brand Sales 
Agency, Inc., and the broker on or about July 12, 1969. Mr. 
Brand states that the broker called and informed him that the 
car was being rejected by the buyer because the potatoes failed 
to meet size A requirements upon arrival. He further states that 
he was not familiar with the terms of the contract negotiated 
between Jack Griffin and the broker, and that he assumed that 
the car was sold on basis of size A since the broker stated that 
the car was being rejected for that reason. Based on this as- 
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sumption, he authorized respondent to handle the car on a con- 
signment basis. Complainant now seeks to avoid the consignment 
agreement on the ground that Mr. Brand never would have au- 
thorized such a consignment had he known all the facts concern- 
ing this transaction. 


It is only through individuals that a corporation can act or 
acquire knowledge. Under well-established principles of agency 
there is a conclusive presumption imputing to the corporation 
knowledge acquired by a corporate officer or employee while acting 
in furtherance of the business of the corporation. Here Mr. 
Griffin and Mr. Brand are officers in the same corporation, the 
Griffin & Brand Sales Agency, Inc. The knowledge of Mr. Griffin 
concerning the contract can be imputed to Mr. Brand as an of- 
ficer of that corporation since Mr. Griffin was acting in fur- 
therance of the business of the corporation in negotiating the 
contract. When Mr. Brand therefore authorized respondent to 
handle the potatoes on a consignment basis, such consignment 
agreement is binding on the Griffin & Brand Sales Agency, Inc., 
and replaces the original contract negotiated between the parties. 
We find that the consignment agreement cannot be avoided by 
complainant. 


Pursuant to such consignment agreement, respondent diverted 
the car to Philadelphia, Pennsylvania, and sold the potatoes in- 
volved herein for gross proceeds of $1,446.52 between July 18 
and July 25, 1969. On August 1, 1969, respondent sent to the 
Griffin & Brand Sales Agency, Inc., an account of sales on the 
carload of potatoes and a check for the net proceeds of $349.04. 
Since the original contract was cancelled in favor of the consign- 
ment agreement, and respondent has accounted to complainant 
on a consignment basis, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,904) 


KING SALAD AVOCADO Co., INC. v. LA PREFERIDA, INC. PACA 
Docket No. 2-1573. Decided May 18, 1971. 
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Acceptance—Liability 


Where respondent received and accepted three lots of avocados from com- 
plainant and failed to establish alleged breach of warranty of merchant- 
ability, respondent is liable to complainant for the balance of the agreed 
purchase price. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Alexander Golbus, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $3,008.50 against respon- 
dent in connection with transactions in interstate commerce in- 
volving three lots of avocados. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer and counterclaim 
thereto, denying liability to complainant and requesting damages 
against respondent for failure to deliver avocados in accordance 
with the terms of the contracts. 


An oral hearing, requested by respondent, was held at Chicago, 
Illinois, on September 21, September 22, and September 23, 1970. 
Both parties were represented by counsel. Five witnesses testified 
for complainant and three for respondent. A proposed findings of 
fact and brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, King Salad Avocado Co., Inc., is a corporation 
whose address is P. O. Box 35, Vista, California. At the time of 
the transactions involved herein, complainant was licensed under 
the act. 


2. Respondent, La Preferida, Inc., is a corporation whose ad- 
dress is 177 South Water Market, Chicago, Illinois. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 
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38. On or about May 21, June 14, and June 25, 1969, in the 
course of interstate commerce, complainant sold to respondent, 
respectively, 612 flats of avocados at an agreed price of $2,485.50, 
672 flats at an agreed price of $2,389.50, and 742 flats at an 
agreed price of $2,670.75, or a total of $7,545.75 for the three 
lots, delivered Chicago, Illinois. 


4. Complainant, on the respective dates set forth above, ship- 
ped from loading points in the State of California, to respondent 
at Chicago, Illinois, the quantities of avocados specified in the 
respective contracts. 


5. Respondent received and accepted the avocados at Chicago, 
but has paid complainant only $4,537.25, leaving a balance due 
complainant of $3,008.50. 


6. The formal complaint was filed on December 4, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent received and accepted the three lots of avocados 
involved herein, and therefore became liable to complainant for 
the total of the delivered purchase prices of the fruit, less any 


provable damages sustained by respondent as the result of any 
breach of warranty on the part of complainant. Irving Acres v. 
Handwerk Farms, 29 A.D. 741; Barkley Company of Arizona v. 
Phil Dattilo & Co., Inc. and/or Harrell Produce, Inc., 28 A.D. 
537. Respondent, among other things, seems to be alleging a 
breach of the warranty of merchantability of the avocados, since 
in its answer it states that “. . . upon delivery to respondent at 
Chicago, the avocados were found to be damaged by black surface 
discoloration, overripe and soft .. .” 


Respondent, as the party alleging that the contract was 
breached by complainant, has the burden of proving such breach 
by a preponderance of the evidence, together with the damages 
resulting therefrom. Sweetheart Fruit & Melon Garden v. Hub 
City Produce, 25 A.D. 248. In partial support of this burden of 
proof, respondent offered the oral testimony of its president and 
buyer, William L. Steinbarth, and its secretary and sales super- 
visor, Frank O’Grady, at the hearing. While Steinbarth testified 
that he conducted his examination of the avocados by cutting 
into the fruit from the various loads and noting the results, 
O’Grady testified that he had inspected the same avocados on the 
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same days by means of visual and tactile inspection. Both wit- 
nesses testified, however, that they arrived at the same conclusion 
with regard to the three lots of avocados: that they were in poor 
condition. 


Respondent obtained no Federal inspection of the avocados in 
any of these three lots. However, an inspection was made at 
Chicago by the Western Weighing and Inspection Bureau on May 
27, 1969, of the avocados in car SFRC 1174, which lot was the 
subject of the first sale between the parties on May 21. The re- 
sults of that inspection showed this lot of avocados to have been 
“Green and hard. No decay noted”. 


With respect to the condition of the avocados at Chicago sold 
by complainant to respondent on June 25, complainant offered 
the oral testimony of one Charles Tinch, who stated that he was 
employed as night foreman for La Mantia Brothers Arrigo in 
Chicago, Illinois, on June 29, 1969; that part of his duty was to 
receive and inspect produce when it came in; that on June 29 La 
Mantia got a portion of the truckload of avocados which had 
figured in the sale of June 25, 1969, between complainant and 
respondent; and that the “fruit was good fruit. It was hard. No 
soft fruit . . . no decay whatsoever”. Tinch said that respon- 
dent’s portion of this load was also taken off the truck at La 
Mantia’s place of business; that respondent’s agents or employees 
later came and examined the avocados and then took them away; 
and that at that time the fruit taken by respondent seemed to be 
hard and firm. 


Much of the testimony of respondent’s Steinbarth was devoted 
to the loss allegedly experienced by respondent of the avocados 
in all three lots due to the claimed deterioration in the fruit. This 
testimony, however, is not corroborated by any books, records, or 
other documentary evidence. It is further to be noted that while 
respondent contends that the deterioration in all three lots was 
substantial on arrival in Chicago, the evidence shows that no 
prompt complaint apparently was ever made to complainant. 


In reviewing the record, we conclude that respondent has failed 
to prove a breach of warranty by complainant in connection with 
the three shipments involved herein. Even if our conclusion were 
otherwise and such breach had been established by respondent, 
there still is lacking the requisite proof as to respondent’s dam- 
ages stemming from such breach. 
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The total of the delivered contract prices for the three lots of 
avocados involved herein is $7,545.75. Respondent has paid com- 
plainant $4,537.25 of this amount, leaving a balance of $3,008.50 
due and owing. Respondent’s failure to pay this balance to com- 
plainant is a violation of the contracts between the parties, in 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,008.50, with in- 
terest thereon at the rate of 8 percent per annum from July 1, 
1969, until paid. The counterclaim is dismissed. 





























Copies of this order shall be served upon the parties. 


(No. 13,905) 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket No. 2-2028. 
Decided May 20, 1971. 


Dismissal of disputed amount on motion of complainant 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on December 22, 1970, complainant 
seeks a reparation award in the amount of $1,330, which amount 
is alleged to be the total purchase price of a partial truckload of 
peaches and grapes sold to respondent during September 1970. 
Respondent filed an answer on January 27, 1971, admitting that 
he owed complainant $1,229.80 of the amount claimed in the com- 
plaint. 


Following this admission of liability by respondent, an order 
was issued by the Department on March 30, 1971, requiring pay- 
ment by respondent to complainant of the undisputed amount of 
$1,229.80. 


Complainant, by letter dated May 10, 1971, authorized the dis- 
missal of its complaint as to the remaining $100.20 involved 
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herein. Accordingly, the complaint should be and hereby is dis- 
missed as to the remaining disputed amount. 


Copies of this order shall be served upon the parties. 


(No. 13,906) 


PETERS & GARABEDIAN v. G. C. MARTIN. PACA Docket No. 2-2029. 
Decided May 20, 1971. 


Dismissal of disputed amount on motion of complainant 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on December 22, 1970, 
complainant seeks a reparation award in the amount of $1,075, 
which amount is alleged to be the total purchase price of a partial 


truckload of peaches and nectarines sold to respondent during 
September 1970. Respondent filed an answer on January 27, 
1971, admitting that he owed complainant $974.80 of the amount 
claimed in the complaint. 


Following this admission of liability by respondent, an order 
was issued by the Department on March 30, 1971, requiring pay- 
ment by respondent to complainant of the undisputed amount of 
$974.80. 


Complainant, by letter dated May 10, 1971, authorized the dis- 
missal of its complaint as to the remaining $100.20 involved 
herein. Accordingly, the complaint should be and hereby is dis- 
missed as to the remaining disputed amount. 


Copies of this order shall be served upon the parties. 


(No. 13,907) 


SKLARZ PRODUCE Co. v. MARVIN GRAY. PACA Docket No. 2-2114. 
Decided May 20, 1971. 
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Stay order vacated—Failure to file motion to reopen after default 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


On May 6, 1971, an order was entered staying a default order 
entered April 29, 1971, awarding reparation to complainant. Re- 
spondent was given until May 18, 1971, to file a motion to re- 
open after default and the order stated that no further extensions 
of time would be granted. 


A motion to reopen after default has not been filed. The stay 
order of May 6, 1971, is vacated, the order of April 29, 1971, is 
reinstated and respondent shall pay the reparation award within 
30 days from the date of this order. 


(No. 13,908) 


ABATTI PRODUCE, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF 
DALLAS. PACA Docket No. 2-1753. Decided May 24, 1971. 


F.o.b. sale—Liability 


Where complainant sold and shipped three truckloads of lettuce to respondent, 
which transactions were negotiated by a broker who issued confirmation 
of purchase on each transaction, respondent is liable to complainant for 
the purchase price thereof. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 


Elbert A. Cole, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the sum of $3,175.80 
in connection with transactions in interstate commerce involving 
three truckloads of lettuce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Alfonzo G. Lopez and Overlin 
R. Esparza. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas, on December 21, 
1970. Respondent partner Alfonzo G. Lopez was not present or 
represented at the hearing. Respondent partner Overlin R. Es- 
parza was present and was represented by counsel. Complainant 
was not present or represented at the hearing, but at the written 
request of its representative, the depositions of two witnesses 
were offered and received in evidence by the presiding officer. 
Neither of the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Abatti Produce, Inc., is a corporation whose 
address is P. O. Box 466, El] Centro, California. 


2. Respondent is a partnership composed of Alfonzo G. Lopez 
and Overlin R. Esparza, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During January and February 1970, in the course of inter- 
state commerce, complainant sold to respondent various lots of 
lettuce on the dates, in the quantities, and at the prices set forth 
below, f.o.b. loading point, El Centro, California, plus cooling 
charges as indicated: 


No. Lot Cooling 
Date Cartons Price Charge Total 
January 9 640 $1,280.00 $160.00 $1,440.00 
February 17 500 550.00 125.00 675.00 
February 19 816 856.80 204.00 1,060.80 
$3,175.80 


4. The contracts of sale set forth above were negotiated by the 
parties through a broker, Mike Mendenhall, who issued a Con- 
firmation of Purchase in connection with each of the transactions. 


5. On each of the purchase dates set forth in Finding of Fact 
No. 3, lettuce in the quantities specified in the respective contracts 
of sale was loaded by complainant aboard trucks at shipping 
point, E] Centro, California, and was shipped to respondent at 
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Dallas, Texas. The load of January 9 was shipped via Kitchen Oil 
truck; the load of February 17 via Frazee truck; and the load of 
February 19 via Stanley truck. 


6. The total of the f.o.b. contract prices for the three lots of 
lettuce involved herein is $3,175.80, of which no part has been 
paid by respondent to complainant. 


7. The formal complaint was filed on April 22, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on each of the 
dates of January 9, February 17, and February 19, 1970, it sold 
to respondent a truckload of California lettuce; that on each of 
these dates it shipped from El] Centro, California, to respondent 
at Dallas, Texas, a truckload of lettuce meeting contract specifi- 
cations; and that each of these truckloads was received and ac- 
cepted by respondent, but that respondent has failed to pay com- 
plainant the agreed contract prices of the three loads or, any part 
thereof. Respondent partner Overlin R. Esparza in his answer 
stated that he could not admit or deny these allegations in the 
complaint because “. . . said allegations are matters concerning 


which your respondent herein has no knowledge”. The answer 
of respondent partner Alfonzo G. Lopez was substantially the 
same as that of Esparza. 


In support of the allegations in the formal complaint, com- 
plainant’s president, Ben Charles Abatti, stated in his deposition 
that one Vaughn Krikorian was a salesman in complainant’s 
employ during January and February 1970, and that Krikorian, 
acting for complainant, sold the three lots of lettuce involved 
herein to respondent. Krikorian, in his deposition, corroborated 
the testimony of Abatti, and testified further that the sale was 
negotiated through the broker, Mike Mendenhall, with respon- 
dent’s buyer, Steven Akins. While Esparza testified that he had 
never ordered any lettuce from complainant, further testimony 
by him revealed that his function with respondent was limited to 
the receipt and distribution of merchandise for respondent, and 
did not include purchases. As to complainant’s allegation that the 
lettuce involved herein was received and accepted at Dallas by 
respondent, this is not disputed by respondent. In fact, Esparza 
admitted at the hearing that he did not know whether respondent 
had received this lettuce or not, and did not know, in addition, 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 666 


whether respondent had ever received any lettuce from complain- 
ant. However, we do not find it necessary to decide the point, for 
even assuming that the lettuce had failed to reach contract desti- 
nation at Dallas, respondent would bear the loss under the f.o.b. 
terms of the contracts, pursuant to section 46.41(i) of the regu- 
lations (7 CFR 46.41 (i) ). 


In reviewing the evidence before us, we conclude that it sup- 
ports the allegations of the formal complaint, including respon- 
dent’s liability for the amount claimed by complainant as the total 
of the f.o.b. contract prices of the three truckloads of lettuce in- 
volved herein. Respondent’s failure to pay this sum to complain- 
ant, $3,175.80, is in violation of section 2 of the act, for which 
reparation should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,175.80, with interest there- 
on at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 18,909) 
A. LEVATINO & SONS FRUIT & PRODUCE, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2065. Decided May 
25, 1971. 


Reopening after default, granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND 
REOPENING AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 19, 1971, awarding reparation to 
complainant against respondent, with interest. A copy of this 
order was served upon respondent, which thereafter filed a mo- 
tion to set aside its default in the filing of an answer, pursuant 
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to the provisions of the rules of practice, 7 CFR 47.25(e). Re- 
spondent also submitted, along with its motion, a proposed answer 
to the formal complaint. 


The order of March 19, 1971, was stayed on March 29, 1971, 
pending the issuance of a further order in this proceeding. A copy 
of respondent’s motion and a copy of its proposed answer were 
then served upon complainant, which filed objections to the grant- 
ing of the motion. 


The record has been carefully considered and it is concluded 
that the motion, under the circumstances of this case, was filed 
within a reasonable time, and that good reason has been shown 
why the relief requested in the motion should be granted. Ac- 
cordingly, the order of March 19, 1971, is hereby vacated, re- 
spondent’s default in the filing of an answer is set aside, and the 
proposed answer submitted by respondent is accepted for filing. 


Copies of this order shall be served upon the parties. 


(No. 13,910) 






NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. CARIOTO FRUIT 
DISTRIBUTORS, INC. PACA Docket No. 2-2066. Decided May 
25, 1971. 


Reopening after default, granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND 
REOPENING AFTER DEFAULT 





In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 19, 1971, awarding reparation to 
complainant against respondent, with interest. A copy of this 
order was served upon respondent, which thereafter filed a motion 
to set aside its default in the filing of an answer, pursuant to the 
provisions of the rules of practice, 7 CFR 47.25(e). Respondent 
also submitted, along with its motion, a proposed answer to the 
formal complaint. 
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The order of March 19, 1971, was stayed on March 29, 1971, 
pending the issuance of a further order in this proceeding. A 
copy of respondent’s motion and a copy of its proposed answer 
were then served upon complainant, which filed objections to the 
granting of the motion. 


The record has been carefully considered and it is concluded 
that the motion, under the circumstances of this case, was filed 
within a reasonable time, and that good reason has been shown 
why the relief requested in the motion should be granted. Ac- 
cordingly, the order of March 19, 1971, is hereby vacated, re- 
spondent’s default in the filing of an answer is set aside, and the 
proposed answer submitted by respondent is accepted for filing. 


Copies of this order shall be served upon the parties. 


(No. 13,911) 


THE CHANDLER MOUNTAIN TOMATO GROWERS ASSOCIATION v. 
HARRISON PRODUCE. PACA Docket No. 2-1784. Decided May 
26, 1971. 


Merchantability—Temperature—Failure to establish breach 


Where respondent failed to establish an express warranty in the purchase of 
three truckloads of tomatoes, or that the warranty of merchantability 
was breached by complainant in that the tomatoes allegedly had been 
damaged by cold weather prior to purchase and receipt, respondent is 
liable to complainant for the f.o.b. contract prices. 


T. Eric Embry, Pell City, Ala., for complainant. 
L. D. Pittman, Raleigh, Miss., for respondent. 
Lawrence B. Lee, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$5,065.25 in connection with transactions involving the sale and 
contemplated movement in interstate commerce of three truck- 
loads of tomatoes. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


The oral hearing was held on December 8, 1970, at Jackson, 
Mississippi. Both parties were represented by counsel. Complain- 
ant submitted the oral testimony of four witnesses. Respondent 
appeared and testified on his own behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, The Chandler Mountain Tomato Growers As- 
sociation, is a corporation whose address is P. O. Box 398, Steele, 
Alabama. 


2. Respondent is an individual, George Talmadge Harrison, 
doing business as Harrison Produce, whose address is RFD #1, 
Polkville, Mississippi. At the time of the transactions involved 
herein, respondent was not licensed, but was subject to license, 
under the act. 


38. During November 1969, in the course of interstate com- 
merce, respondent purchased tomatoes from complainant on the 
dates, in the quantities, and at the prices set forth below, f.o.b. 
loading point, Steele, Alabama: 


F.o.b. 
Date No. Boxes Price 
11-5 546 $1,828.00 
11-8 546 1,572.25 
11-12 607 1,665.00 

$5,065.25 


4, On each of the purchase dates set forth above, tomatoes in 
the quantities specified in the respective contracts of sale were 
loaded at Steele, Alabama, aboard a truck furnished and operated 
by respondent. In addition, and on each of the respective dates 
of sale, respondent drew his personal check in complainant’s 
favor in the amount required by the contract of that particular 
date. 


5. Respondent hauled each of the three loads of tomatoes, from 
loading point in Steele, Alabama, directly to his place of busi- 
ness in Polkville, Mississippi, a 414-hour trip. On arrival in Polk- 
ville, each of the truckloads was placed by respondent in his 22’ 
x 32’ cooler. 
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6. All three checks given to complainant by respondent as pay- 
ment for the tomatoes involved herein were returned to complain- 
ant by the drawee bank marked “Insufficient Funds.” When in- 
formed of this fact, respondent requested that complainant re- 
deposit the checks. Complainant did so, but again payment on the 
checks was refused by the drawee bank. 


7. Complainant has received no payment from respondent in 
connection with these transactions. 


8. The formal complaint was filed on July 6, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the three truckloads of tomatoes 
involved herein is undisputed. Accordingly, respondent owes com- 
plainant the total of the f.o.b. prices of the shipments, $5,065.25, 
less provable damages sustained by respondent as the result of 
any breach of warranty by complainant. B. G. Anderson Co., Inc. 
v. Comunale, 25 A.D. 128. The burden of proving the warranty, 
the breach, and the damages resulting therefrom, by a preponder- 
ance of the evidence, rests upon respondent. Sweetheart Fruit & 
Melon Garden v. Hub City Produce, 25 A.D. 248. 


In the matter of warranties, respondent in his answer alleges 
that complainant’s Vance Payne, with whom respondent dealt in 
the purchase of these three loads of tomatoes, expressly “guaran- 
teed that the tomatoes would pass United States Department of 
Agriculture inspection”, but that the tomatoes had not done so. In 
his oral testimony at the hearing, respondent did not refer to the 
earlier guarantee allegedly given by Payne, but testified that 
Payne had told him that the tomatoes which were being sold to 
him (respondent) “were all right’, and that “there was nothing 
wrong with them’. Payne, in his oral testimony at the hearing, 
denied that he had made any guarantee or representations to re- 
spondent, as illustrated by this excerpt from the transcript of the 
hearing: 


“Q. Did you at any time make a guarantee with respect to 
the quality of these tomatoes?” 


“A. No sir, you can’t guarantee a tomato like that, at that 
time of year.” 
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In reviewing respondent’s language concerning the alleged 
warranty that the tomatoes were “guaranteed ... [to] pass 
United States Department of Agriculture inspection”, we find its 
meaning to be somewhat obscure. Is respondent contending that 
the tomatoes should have been of some specific grade, to be es- 
tablished by Federal inspection? And if so, at what time and 
place? But the meaning of the alleged warranty is immaterial 
here, for we are of the opinion that respondent has failed to sus- 
tain his burden of proving that any express warranty was made 
in connection with the sales of these three truckloads of tomatoes, 
and it is so concluded. 


While respondent has failed to establish that any express 
warranties are involved herein, the matter of implied warranties 
is for consideration. In this connection respondent, in substance, 
contends that the warranty of merchantability was breached by 
complainant, in that the tomatoes involved herein allegedly had 
been damaged by the cold prior to their purchase and receipt by 
respondent at Steele. Complainant points out, however, that re- 
spondent was well aware of the weather conditions in the Steele 
area during this time and that he (respondent) in effect took the 
tomatoes subject to the risk that they may have been injured by 
the cold. In short, complainant apparently is contending that the 
warranty of merchantability was nullified and was rendered in- 
applicable by respondent’s admitted knowledge of the cold 
weather prevailing in Steele during the period prior to and dur- 
ing which these tomatoes were purchased. 


A similar issue was presented for our consideration in Anony- 
mous, 10 A.D. 1107. In that case we observed: 


“Complainant argues in its brief that respondent entered 
the contract with full knowledge of the freezing conditions 
which existed in the growing fields, and was fully aware of 
the possibility that the commodity might be damaged. This 
knowledge of general adverse conditions, however, would not 
serve to nullify the implied warranty that the specific goods 
which were the subject matter of this contract were of mer- 
chantable quality.” 


We are of the opinion that the language quoted above is appli- 
cable to and decisive of the issue involved in this case, and con- 
clude that the warranty of merchantability applies. 


Respondent, as mentioned earlier, is contending that the to- 
matoes involved herein were damaged by cold weather prior to 
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his purchase and receipt of the fruit from complainant, in breach 
of the warranty of merchantability. According to respondent, 
freezing weather first struck the Steele area during the latter 
part of October 1969. Respondent testified that he knew this, 
because he had taken a motel room in or near Steele beginning in 
July 1969 and had stayed there almost continuously, until after 
the three purchases involved herein had been made. To corrobo- 
rate his claim concerning the freeze taking place in the area dur- 
ing the times in question, respondent introduced in evidence a 
climatological report for Alabama for November 1969, prepared 
and published by the U. S. Department of Commerce, which show- 
ed that in Gadsden, Alabama, some 10 miles from Steele and the 
closest point to Steele for which data was provided in the report, 
the average maximum temperature for the month was 62.2° F., 
the average minimum was 35.8° F., and the overall average was 
49.2° F. The daily maximum and minimum temperatures record- 
ed at Gadsden for the first 12 days in November 1969, as shown 
by the report, were as follows: 


Date Maximum Minimum 
11-1 67° F. wr” F. 
11-2 65° F. 54° F. 
11-3 58° F. 36° F. 
11-4 54° F. 29° F. 
11-5 59° F. yy ae 
11-6 67° F. 28° F. 
11-7 74° F. 39° F. 
11-8 Ti? F. 44° F, 
11-9 7 F. 35° F. 
11-10 a” 2. 40° F. 
11-11 74° F. 36° F. 
11-12 64° F. 55° F. 


Respondent gave further testimony at the hearing relative to 
the damage caused by the alleged exposure of these tomatoes to 
extreme cold, by saying that the fruit, which had been put in his 
cooler, had rotted before it could respond to his efforts to 
ripen it. According to respondent, he was obliged to dump all 
the tomatoes from these three loads and realized no proceeds from 
them at all. To corroborate his testimony concerning the deterio- 
ration in the tomatoes, respondent offered in evidence a Federal 
inspection certificate, dated December 2, 1969, covering the in- 
spection of 1,000 40-pound cartons of tomatoes then in respon- 
dent’s ripening room at Polkville, as follows in relevant part: 
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“Products inspected and distinguishing marks: TOMATOES 
in used fiberboard cartons showing various brands and 
names, also 40 lbs. net wt. Applicant states lot consists of 
1,000 cartons. 


se * * 


“Temperature of product: Various locations 58-58 and 60°F. 


“Condition: . . . Serious damage by slightly sunken dis- 
colored areas range from 26% to 60%, average 40%, occur- 
ring on shoulders and sides. In most samples from 6% to 
20%, some none, average 9% badly shriveled and affecting 
all colors. Decay ranges from 10% to 50%, average 27%, 
mostly Bacterial Soft Rot, some Alternaria Rot, generally in 
advanced stages. 


“Remarks: Applicant states above lot unloaded from truck.” 


Respondent stated that the inspection (above) covered tomatoes 
from all three truckloads, with the remainder from the three 
lots, not covered by the inspection, having been sorted out and 
placed in a truck for dumping. 


In his testimony at the oral hearing, complainant’s Vance 
Payne denied that there had been freezing weather in Steele 
prior to the sale of the subject tomatoes to respondent. Payne 
stated that Steele was located on a plateau at a higher altitude 
than the surrounding area, and that this made for milder 
weather. Payne likewise stated that he did not believe that there 
had been any freezing in this area prior to the sales to respon- 
dent. While he admitted that one could not detect recent freeze 
injury in tomatoes by visual observation, he said freezing condi- 
tions, if present, would be apparent from the blighted conditions 
of the vines, which condition had not been noted in Steele at 
these times. 


In reviewing the temperature data submitted by respondent, 
we note that the temperature sank to freezing in the Gadsden 
area on only three occasions between November 1 and November 
12, 1969. November 4, 5, and 6. While these temperatures ob- 
viously could cause cold damage among tomato crops, Payne’s 
testimony regarding the milder weather conditions prevailing at 
the higher altitude at Steele makes it, at best, an uncertain mat- 
ter as to whether such temperatures with the resultant damage 
would have been found in Steele on these three dates, had a record 
been made there. 
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Turning to other evidence in the case, we have previously noted 
that respondent testified that all the tomatoes involved herein 
were dumped by him as unfit for merchandising or consumption, 
due to extreme deterioration taking place before the fruit could 
be ripened. Respondent, however, has offered no dump certificate 
to attest to the worthless condition of the tomatoes, or as proof 
that they were actually dumped. While respondent offers the Fed- 
eral certificate of inspection as proof of the poor condition of the 
tomatoes, the results of this inspection are not persuasive, since 
there is nothing in the certificate that would establish that it 
represents the tomatoes involved herein. Furthermore, it is to be 
noted that the inspection was made on December 2, 1969, or al- 
most a month after the first lot of tomatoes was purchased by 
respondent from complainant. To our mind, therefore, the results 
are hardly indicative of the condition of the tomatoes on the 
dates of purchase, since the inspection was too remote in terms 
of the time that had elapsed. In the last analysis, then, we are 
left with respondent’s uncorroborated testimony that the war- 
ranty of merchantability was breached by complainant. We con- 
clude that this is not sufficient to sustain respondent’s burden of 
proof on the issue of the breach. See Antigo Potato Brokerage 
Exchange v. Noland Bros., 29 A.D. 1421; Anonymous, 11 A.D. 52. 


Respondent’s failure to pay complainant the total of the f.o.b. 
contract prices for the three loads of tomatoes involved herein is 
a breach of the contract between the parties, in violation of sec- 
tion 2 of the act. Accordingly, reparation in the amount of 
$5,065.25 should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,065.25, with interest thereon 
at the rate of 8 percent per annum from December 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,912) 


O. D. Hurr, Jr., INC. v. DOMINIC V. GANDOLFO, INC. PACA 
Docket No. 2-1953. Decided May 27, 1971. 
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Condition on arrival at contract destination—Diversion— 
Breach of suitable shipping condition not established 


Where respondent failed to establish that Federal inspection of watermelons 
at destination other than contract destination established that the pro- 
duce was abnormally deteriorated at the contract destination, respondent 
failed to prove breach of suitable shipping condition warranty and is 
liable to complainant for the f.o.b. contract price. 

Complainant pro se. 

Charles Freight Claim Service, Waltham, Mass., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $734.80 in con- 
nection with a shipment of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., Inc., is a corporation whose ad- 
dress is P. O. Box 208, McIntosh, Florida. 


2. Respondent, Dominic V. Gandolfo, Inc., is a corporation 
whose address is 51 Prospect Street, North Qunicy, Massachu- 
setts. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On June 5, 1970, in the course of interstate commerce, com- 
plainant sold to respondent two piggyback trailerloads of U.S. 
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No. 1 Charleston Gray watermelons, consisting of trailer REAZ 
703254 containing 2,400 watermelons with an average weight of 
18 pounds per melon, and trailer RCLZ 700860 containing 1,600 
watermelons with an average weight of 28 pounds per melon, or 
a total weight of 87,615 pounds, at an agreed price of $2.50 per 
cwt., plus $50 ramp charge for each trailer, or a total price of 
$2,290.37, f.o.b. Florida shipping point, for shipment to respon- 
dent at Kearny, New Jersey. 


4. The sale between the parties was negotiated by a broker, 
Scott & Allen, of Everett, Massachusetts, which issued a Brokers 
Standard Memorandum of Sale in connection with the transac- 
tion. 


5. On June 4, 1970, complainant shipped the two trailerloads 
of watermelons on car TTX 601256 from Gainesville, Florida, to 
complainant at Potomac Yards, Virginia. On June 5, 1970, com- 
plainant diverted the shipment to respondent at Kearny, New 
Jersey. 


6. Car TTX 601256 arrived at Kearny, New Jersey, on June 8, 
1970. Trailers REAZ 703254 and RCLZ 700860 were unloaded 
from the car and accepted by respondent. Respondent had the 
two trailers hauled to Everett, Massachusetts, where they arrived 
on June 9, 1970. 


7. A Federal inspection was made on each trailer at Everett, 
Massachusetts, on June 9, 1970. The results of the inspection 
made on trailer REAZ 703254 at 9:00 a.m., in part, are as follows: 


“Quality: Mature, clean, generally well, few fairly well form- 
ed. Rind characteristic color. Flesh red color. 8% grade de- 
fects consisting of scars and misshapen. 


“Condition: Generally firm and bright appearance. 2% dam- 
age by bruising. 8% Black Rot and Blossom End Rot in 
early stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition.” 


The results of the inspection made on trailer RCLZ 700860 at 
2:30 p.m., in part, are as follows: 


“Quality: Mature, clean, generally well formed, rind char- 
acteristic color, flesh good red color. 3% grade defects. 
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“Condition: Generally firm, bright appearance. 7% decay, 
Black Rot in early stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition.” 


8. Following such inspections on June 9, 1970, respondent in- 
formed complainant by telegram of the inspection results and 
stated it would hold complainant responsible for any losses sus- 
tained by respondent on the sale of the watermelons. By tele- 
gram dated June 10, 1970, complainant informed respondent to 
sell the watermelons for the account of whom it may concern, and 
stated that its contract with respondent ended at Kearny, New 
Jersey. 


9. Respondent sold the watermelons for gross proceeds of 
$3,585.20 between June 10 and June 12, 1970, and has paid 
$1,555.57 to complainant in connection with this transaction. 


10. The formal complaint was filed on September 24, 1970, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, watermelons meeting contract requirements upon ar- 
rival at Kearny, New Jersey, respondent has paid $1,555.57 to 
complainant in connection with this transaction, leaving a balance 
due of $734.80. Respondent alleges that the watermelons were not 
in suitable shipping condition on arrival. As provided in section 
46.43(i) of the regulations issued under the act (7 CFR 46.43- 
(i) ), there is a warranty of suitable shipping condition in a sale 
on an f.o.b. basis. In section 46.43 (j), the term “suitable shipping 
condition” is defined to mean, in relation to direct shipments, 
that the commodity at the time of billing is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon between the parties. 


The two piggyback trailerloads of watermelons arrived at 
Kearny, New Jersey, on June 8, 1970. After the trailers were un- 
loaded from the flat car, respondent had the trailers hauled to 
Everett, Masachusetts, where they arrived on June 9, 1970. By 
taking control of the trailers following unloading, respondent 
accepted the shipment at Kearny, New Jersey. See section 46.2 
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(dd) (1) of the regulations issued under the act (7 CFR 46.2 
(dd) (1)). Having accepted the shipment upon arrival, respon- 
dent is liable to complainant for the purchase price, less any 
damages shown to have been caused by any breach of contract 
by complainant. 


Respondent contends that Federal inspection made at Everett, 
Massachusetts, on the two trailerloads of watermelons involved 
herein on June 9, 1970, show that the watermelons arrived at 
contract destination with abnormal deterioration in breach of the 
warranty of suitable shipping condition. Since respondent is the 
party claiming the benefit of the warranty, the burden of proof 
is upon respondent to show by a preponderance of the evidence 
that complainant breached the warranty and the damages re- 
sulting therefrom. In other words, respondent must prove that 
the watermelons at Everett, Massachusetts, on June 9, 1970, were 
so abnormally deteriorated that it can be concluded with assur- 
ance that the watermelons were abnormally deteriorated at 
Kearny, New Jersey, on June 8, 1970, in breach of the warranty 
of suitable shipping condition. 


Each trailer involved herein was federally inspected at Everett, 
Massachusetts, on June 9, 1970. Trailer REAZ 703254 was shown 
to have 8 percent grade defects consisting of scars and misshapen, 
2 percent damage by bruising, and 8 percent decay, consisting of 
black rot and blossom end rot in early stages. Trailer RCLZ 
700860 was shown to have 3 percent grade defects and 7 percent 
decay, consisting of black rot in early stages. The grade stan- 
dards for U.S. No. 1 watermelons (7 CFR 51.1970) allow a 10 
percent tolerance for defects, provided that not more than one- 
half of this amount, or 5 percent, may be badly misshapen, or 
seriously damaged by any means, including therein not more than 
1 percent for decay. Therefore, the watermelons were not U.S. 
No. 1 quality at Everett, Massachusetts, on June 9, 1970. 


There was no requirement in the contract, however, that the 
melons would grade U.S. No. 1 upon arrival at contract destina- 
tion. The suitable shipping condition warranty requires only that 
the watermelons not be abnormally deteriorated on arrival at 
contract destination, which, in this case, was Kearny, New Jersey, 
on June 8, 1970. On the basis of the inspections made at Everett, 
Massachusetts, on June 9, 1970, we are unable to conclude that 
the watermelons were so abnormally deteriorated that we could 
state with assurance that the watermelons were abnormally de- 
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teriorated upon arrival at Kearny, New Jersey, on June 8, 1970. 
Accordingly, we find that respondent has failed to sustain its 
burden of proving a breach of the warranty of suitable shipping 
condition with respect to this shipment. Having failed to establish 
a breach of contract on the part of complainant, respondent is 
liable for the balance of the purchase price, of $734.80. Respon- 
dent’s failure to pay this amount promptly is a violation of sec- 
tion 2 of the act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $734.80, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,913) 


FRESHPICT Foops, INC. v. MICHAEL J. NAVILIO, INC and/or GILL- 


SON BROKERAGE Co., INC. PACA Docket No. 2-1811. Decided 
May 27, 1971. 


Contract terms—Frost damage in “few” head leaves—Breach of good 
delivery standards 


Where shipment of lettuce was sold on basis of frost damage affecting 
wrapper leaves and a “few” head leaves, the definition used by the 
USDA Inspection Service, which defines “few” as meaning 5 to 10 per- 
cent, is accepted. It is therefore held that the parties contracted that the 
head leaves at shipping point would not contain more than 10 percent 
frost damage. Since the percentage of condition defects was far in 
excess of that allowable, there was a breach of the good delivery stan- 
dards which are found to be applicable in this transaction, and damages 
are awarded to the buyer against complainant. The complaint against 
the broker is dismissed. 


Western Growers Association, Los Angeles, Cal., for complainant. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondents in the amount of 
$1,007.08 in connection with a shipment of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondent Gillson 
Brokerage Co., Inc., filed an answer thereto, denying liability to 
complainant. Respondent Michael J. Navilio, Inc., filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting an award of reparation in the amount of $218.67 
against complainant for breach of contract. Complainant filed a 
reply to the counterclaim, denying liability to this respondent. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, respondent Michael J. Navilio, Inc., 
submitted an answering statement. Respondent Michael J. Nav- 
ilio, Inc., filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. The first respondent, Michael J. Navilio, Inc., hereinafter 
referred to as Navilio, is a corporation whose address is 38-40 
South Water Market, Chicago, Illinois. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 


3. The second respondent, Gillson Brokerage Co., Inc., herein- 
after referred to as the broker, is a corporation whose address is 
12 East Gabilan Street, Room 12, Salinas, California. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On January 9, 1970, in the course of interstate commerce, 
complainant sold to Navilio one carload of lettuce, consisting of 
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1,064 cartons, 2-dozen size, Sun Blush brand, at an agreed price 
of $1.50 per carton, plus 25 cents per carton for cooling charges, 
and $17.50 for a Ryan recorder, or a total price of $1,879.50, 
f.o.b. Yuma, Arizona, for shipment to Navilio at Chicago, Illinois. 
It was further specified in the contract that the wrapper leaves 
and a few head leaves of the lettuce were affected by frost 
damage. 


5. The sale between the parties was negotiated by the broker, 
which issued a Broker’s Memorandum of Purchase and Sale in 
connection with the transaction. 


6. On January 9, 1970, complainant shipped the lettuce involved 
herein to Navilio in car PFE 451317 from Yuma, Arizona. 


7. On January 14, 1970, the carload of lettuce arrived at 
Chicago, Illinois. A Federal inspection, restricted to the 2 upper 
layers between the gates of the load dividers, was made at 
Chicago, Illinois, on the same date. The results of such inspection, 
in part, are as follows: 


“Quality: Clean, mostly fairly well trimmed and green color. 
Average 82% hard or firm, 18% fairly firm. Grade defects 
range from 1 to 6 heads per carton, average 14% consisting 
of poorly trimmed heads. 


“Condition: Heads or portions of heads, not affected by con- 
dition factors are fresh and crisp. From 4 to 12 heads per 
carton average 24% damage by blistering and peeling of the 
epidermis; in addition all other heads show blistering and 
peeling of the wrapper and outer head leaves, not affecting 
grade. 


Wrapper leaves: No decay. 
Head leaves: Average 1% damage by Tipburn and 1% decay. 


“Grade: Fails to grade U.S. No. 1, 82% hard or firm, ac- 
count of grade defects.” 


8. On January 15, 1970, an unrestricted Federal inspection was 
made on the carload of lettuce at Chicago, Illinois. The results of 
such second inspection, in part, are as follows: 


“Quality: Clean, mostly fairly well trimmed and green color. 
Average 80% hard or firm, 20% fairly firm. Grade defects 
range from 2 to 5 heads, per carton, average 15%, poorly 
trimmed. 
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“Condition: Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. From 5 to 15 heads per 
carton, average 30% damage by blistering and peeling of 
the epidermis and in addition all other heads show blistering 
and peeling of the wrapper and outer head leaves, not affect- 
ing grade. 


Wrapper leaves: No decay. 


Head leaves. Damage by Tipburn ranges in most cartons 
from 1 to 5 heads per carton, in many none, average 5%. 
Average 2% decay. 


“Grade: Fails to grade U.S. No. 1, 80% hard or firm account 
of grade defects.” 


Following such inspection, respondent notified complainant, 
through the broker, that the lettuce would be sold for complain- 
ant’s account. 


9. On January 16, 1970, complainant notified Navilio and the 
broker by telegram that it would not authorize Navilio to handle 
the lettuce for its account, and that complainant expected pay- 
ment for the full invoice price. 


10. Navilio resold the lettuce involved herein for gross proceeds 
of $2,104.25, and has paid $872.42 to complainant in connection 
with this transaction. 


11. The formal complaint was filed on April 20, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in disagreement as to the terms of the contract 
negotiated between complainant and the broker on January 9, 
1970. Complainant alleges that it sold lettuce with considerable 
frost damage to Navilio through the broker, and that it was 
agreed that the good delivery standards for lettuce would not 
apply with respect to condition defects resulting from the lettuce 
being exposed to freezing temperatures in the field. Complainant 
alleges, in the alternative, that if Navilio is found not liable 
to it in connection with this transaction, the broker should be re- 
quired to pay the balance due to complainant for failure to per- 
form the specifications and duties of a broker. Navilio denies 
having purchased lettuce with considerable frost damage from 
complainant, and alleges that it purchased lettuce from complain- 
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ant which had frost damage affecting the wrapper leaves and a 
few head leaves. Navilio further denies having agreed that the 
good delivery standards would not apply with respect to condition 
defects resulting from freezing in the field. The broker denies 
that the contract provided for lettuce containing considerable 
frost damage, and alleges that the lettuce was sold by complainant 
on the basis of frost damage affecting the wrapper leaves and a 
few head leaves. The broker further alleges that there was no 
mention of good delivery standards during negotiation of the 
contract. 


The first issue for determination in this case, therefore, is the 
extent of frost damage provided in the contract. It is clear that 
the parties were contracting with reference to lettuce containing 
some frost damage. Since the parties put forth affirmative but 
conflicting allegations with respect to a term of the contract, the 
burden rests upon each to establish its respective allegation by a 
preponderance of the evidence. Jsrael Klein Co. v. S. Otis Sullivan 
& Company, 17 A.D. 500. 


In support of its position that the lettuce was sold on the basis 
of frost damage affecting the wrapper leaves and a few head 
leaves, each respondent has referred to the Broker’s Memorandum 
of Purchase and Sale issued by the broker in connection with this 
transaction. The memorandum, dated January 14, 1970, states 
“THIS LETTUCE SHOWING BLISTERING, PEELING, & 
FROST DISCOLORATION AFFECTING WRAPPER LEAVES 
FEW HEAD LEAVES.” Although complainant alleges that the 
lettuce was sold on the basis of considerable frost damage, we 
note that in complainant’s reply to Navilio’s counterclaim, com- 
plainant’s J. Michael Storm states that Navilio was advised at 
the time of sale that the lettuce was frozen in the field and as a 
result would contain discoloration, blistering, and peeling of both 
wrapper leaves and a few head leaves. Mr. Storm further states 
that the Broker’s Memorandum of Purchase and Sale clearly 
shows the lettuce contained field frost affecting the wrapper 
leaves and a few head leaves. Since the statements of Mr. Storm 
contradict complainant’s contention that the lettuce was sold 
with considerable or heavy frost damage at shipping point, and 
are in accord with the contention of each respondent, we find 
that the lettuce was sold on the basis of frost damage affecting 
the wrapper leaves and a few head leaves. 
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The parties agree that frost damage affecting the wrapper 
leaves does not constitute damage so long as the head leaves of 
the lettuce are not affected. It appears that the parties did not 
discuss what percentage was intended by the word “few” in 
reference to a few head leaves being affected by frost damage. In 
the absence of any agreement between the parties on the meaning 
of few, we will employ the definition used by the Inspection Ser- 
vice of the Department, which defines few as meaning 5 to 10 
percent. We find that the parties contracted that the head leaves 
of the lettuce at shipping point would not contain more than 10 
percent frost damage. 


The next issue in dispute is whether the parties agreed that the 
good delivery standards for lettuce would not apply to condition 
defects caused by frost damage. Complainant alleges that such an 
agreement was part of the parties’ contract. Each respondent 
denies such an agreement. The broker further contends that no 
mention of good delivery standards was made during negotiation 
of the contract, and that it would never arrange a sale of lettuce 
without the good delivery standards applying. 


Since complainant is the party alleging that such an agreement 
was part of the contract, the burden of proof is upon it to show 
by a preponderance of the evidence that the good delivery stan- 
dards were not applicable to condition defects resulting from 
frost damage. Complainant has not submitted any evidence other 
than his allegation on this issue. Section 46.44 of the regulations 
(7 CFR 46.44) states that the good delivery standards apply un- 
less otherwise agreed by the parties. In light of the denial by each 
respondent of such an agreement, we find that complainant has 
failed to sustain the burden resting upon it to show that the good 
delivery standards were not applicable to condition defects result- 
ing from frost damage. We conclude that the lettuce was to meet 
good delivery standards upon arrival at Chicago, Illinois. 


Having accepted the shipment of lettuce upon arrival at 
Chicago, Navilio is liable to complainant for the purchase price, 
less any damages shown to have been caused by any breach of 
contract by complainant. Navilio alleges that complainant breach- 
ed the contract by failing to deliver lettuce meeting the good de- 
livery standards upon arrival. The burden of proof is upon Nav- 
ilio to show by a preponderance of the evidence that complainant 
breached the contract, and the damages resulting therefrom. 
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The lettuce involved herein arrived at Chicago on January 14, 
1970. A restricted Federal inspection made on that date shows 
the lettuce had an average of 26 percent condition defects, of 
which 24 percent were blistering and peeling of the head leaves 
caused by frost damage. A second Federal inspection was made 
on January 15, 1970. This unrestricted inspection shows the let- 
tuce had an average of 37 percent condition defects, of which 30 
percent were blistering and peeling of the head leaves caused by 
frost damage. 


Since the parties contracted with reference to lettuce contain- 
ing some frost damage, the lettuce was of inferior quality in 
comparison with lettuce normally shipped. The provision of the 
good delivery standards (7 CFR 46.44) to be applied herein is 
subsection (4), which reads: 


“If the contract clearly indicates by descriptive terms that 
the lettuce is of inferior quality, larger allowances for dam- 
age by condition defects than those specified above will be 
applied.” 


The maximum allowances for condition defects under subsections 
(1), (2), and (3) of the good delivery standards are 10 percent, 
15 percent, and one and one-half times the specified percentage 
of individual or combined condition defects, respectively. Sub- 
section (4) permits us to grant larger allowances for damage 
by condition defects than those listed above. We find, however, 
that the percentage of condition defects upon arrival, as evi- 
denced by the inspection certificates, is far in excess of any allow- 
ance we could grant under such subsection in light of what was 
contemplated by the parties in their agreement. We therefore 
conclude that complainant breached the contract by failing to 
deliver lettuce meeting the good delivery standards at destination. 


The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted. Trautmann Bros. Co. of Hereford, Texas, Inc. 
v. Jesse H. Thomas, 16 A.D. 919. In fixing the value of the goods 
accepted, the proceeds obtained on resale may be taken as re- 
flecting this value, providing the resale is prompt and proper. 
Navilio sold the lettuce for proceeds of $2,104.25 between January 
15 and January 21, 1970. We find such resale was prompt and 
proper. As a means of establishing the value of goods meeting 
contract requirements, w take official notice of the Federal 
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Market News Service Report for Chicago, Illinois, for January 
15, 1970. The price for Arizona lettuce, 2-dozen size, fair to good 
quality, is quoted at $3.00-$3.50 per carton, with a few cartons 
selling at $3.75 and a few at $2.75. Since the price quotations 
are for less than carload lots, we adopt the lower figure, $3.00 
per carton, as more representative of the value of the full carlot 
with which we are here concerned. Therefore, the market value 
of lettuce meeting contract requirements on January 14, 1970, 
is computed at $3.00 per carton for 1,064 cartons, or $3,192. 


The difference between the value of lettuce answering the spec- 
ifications of the contract ($3,192) and the value of the lettuce 
actually delivered to Navilio at Chicago on January 14, 1970 
($2,104.25), is $1,087.75. Since the contract price ($1,879.50) 
less the amount paid by Navilio to complainant ($872.42), or 
$1,007.08, is smaller than the damages sustained by Navilio as a 
result of complainant’s breach of contract ($1,087.75), Navilio 
has paid to complainant $80.67 more than complainant is entitled 
to receive in connection with this transaction. Complainant’s 
breach of contract is a violation of section 2 of the act, for which 
reparation of $80.67 should be awarded to Navilio, with interest. 


Complainant’s final contention is that if Navilio is found not 
liable to it in connection with this transaction, the broker should 
be required to pay the balance due to complainant for failure to 
perform the specifications and duties of a broker. Complainant 
alleges that the broker failed to inform Navilio that the lettuce 
had considerable frost damage at shipping point, and that the 
broker failed to issue a Broker’s Memorandum of Purchase and 
Sale until after the lettuce arrived at Chicago and the dispute 
involved herein arose. 


We cannot agree with complainant’s contention. We have al- 
ready found that the broker correctly informed Navilio as to the 
extent of frost damage provided in the contract. The Broker’s 
Memorandum of Purchase and Sale was dated January 14, 1970, 
5 days after the date of sale, and was not mailed by the broker 
to complainant and Navilio until January 19, 1970. Although we 
agree with complainant that the broker was late in issuing the 
Broker’s Memorandum of Purchase and Sale, the memorandum 
accurately represents the contract formed between complainant 
and Navilio. We believe that the claim for which complainant 
seeks reparation cannot be attributed to the broker’s delay in 
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issuing the Broker’s Memorandum of Purchase and Sale. Accord- 
ingly, the complaint against the broker should be dismissed. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent Michael J. Navilio, Inc., as reparation, $80.67, 
with interest thereon at the rate of 8 percent per annum from 
February 1, 1970, until paid. 


The complaint against respondent Gillson Brokerage Co., Inc., 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 13,914) 
WILEMAN BBos. & ELLIOTT, INC. v. SHEFFIELD AND MALLORY. 


PACA Docket No. 2-1552. Order of dismissal issued May 3, 
1971. 


(No. 13,915) 


MERCED TOMATO GRS. Coop. ASSN. v. SHEFFIELD AND MALLORY. 


PACA Docket No. 2-1471. Order of dismissal issued May 6, 
1971. 


(No. 13,916) 

SOUTH BAY FARMERS COOPERATIVE ASSN. v. SHEFFIELD AND MAL- 
LoRY. PACA Docket No. 2-1470. Order of dismissal issued 
May 6, 1971. 

(No. 13,917) 


NORTH UNIT POTATO Co. v. DIXIE BROKERAGE Co. PACA Docket 
No. 2-2068. Order of dismissal issued May 18, 1971. 
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(No. 13,918) 


HARRY GLASS LIMITED v. BALLANTINE PRODUCE COMPANY, INC. 
PACA Docket No. 2-1296. Order of dismissal issued May 
26, 1971. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,919) 


RITTER-ROBINSON COMPANY, INC. v. M. SINGER’S SONS CORP. 
PACA Docket No. 2-1898. Order of dismissal issued May 5, 
1971. 


(No. 13,920) 


UNITED PACKING COMPANY v. LOU LODEN PRODUCE DISTRIBUTOR. 
PACA Docket No. 2-1897. Order of dismissal issued May 26, 
1971. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,921) 


PAPPAS & COMPANY v. SALISCH PRODUCE Co., INC. PACA Docket 
No. 2-2123. Reparation of $2,572.20 with 8 percent interest 
from October 1, 1970, awarded complainant against respon- 
dent in order issued May 6, 1971. 


(No. 13,922) 


SILVER CREEK PACKING COMPANY v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-2122. Reparation of $2,492.70 with 
8 percent interest from October 1, 1970, awarded complain- 
ant against respondent in order issued May 6, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,923) 


In re SALINAS SYSTEM SALES, INC. PACA Docket No. 2-1972. 
Order issued May 3, 1971. 
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(No. 13,924) 


SKLARZ PRODUCE Co. v. MARVIN GRAY. PACA Docket No. 2-2114. 
Order issued May 6, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,925) 


J-B DISTRIBUTING Co. v. G. C. MARTIN. PACA Docket No. 2-2125. 
Reparation of $10,073.65 with 8 percent interest from Oc- 
tober 1, 1970, awarded complainant against respondent in 
order issued May 4, 1971. 


(No. 13,926) 


SILVER CREEK PACKING COMPANY v. G. C. MARTIN. PACA Docket 
No. 2-2124. Reparation of $1,920.95 with 8 percent interest 
from October 1, 1970, awarded complainant against respon- 
dent in order issued May 4, 1971. 


(No. 13,927) 


CLARENCE MYERS v. CONSOLIDATED TOMATO Co. INC. PACA 
Docket No. 2-2120. Reparation of $238.25 with 8 percent in- 
terest from December 1, 1960, awarded complainant against 
respondent in order issued May 4, 1971. 


(No. 13,928) 


VALLEY FARMS v. CONSOLIDATED TOMATO Co. INC. PACA Docket 
No. 2-2121. Reparation of $1,677.80 with 8 percent interest 
from December 1, 1970, awarded complainant against re- 
spondent in order issued May 4, 1971. 


(No. 13,929) 


CINDY BRAND TOMATOES, INC. v. B & B FROZEN Foops, INC. 
PACA Docket No. 2-2133. Reparation of $1,309.50 with 8 
percent interest from September 1, 1970, awarded complain- 
ant against respondent in order issued May 5, 1971. 
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(No. 13,930) 


MINNESOTA PRODUCE DISTRIBUTORS, INC. v. DELISI FRUIT Co. INC. 
PACA Docket No. 2-2131. Reparation of $96,338.38 with 8 
percent interest from September 1, 1970, awarded complain- 
an against respondent in order issued May 5, 1971. 


(No. 13,931) 


FRUIT DISTRIBUTING CORPORATION v. LYNCH FRUIT & PRODUCE 
CoMPANY, INC. PACA Docket No. 2-2127. Reparation of 
$2,167.50 with 8 percent interest from August 1, 1970, 
awarded complainant against respondent in order issued May 
7, 1971. 


(No. 13,932) 


A. A. DELORENZO ASSOCIATES, INC. v. W. D. POPE PRODUCE Co. 
PACA Docket No. 2-2128. Reparation of $4,016.65 with 8 
percent interest from January 1, 1971, awarded complainant 
against respondent in order issued May 7, 1971. 


(No. 13,933) 


OAKFIELD & ELBA GROWERS, INC. v. W. D. POPE PRODUCE Co. 
PACA Docket No. 2-2129. Reparation of $1,737.50 with 8 
percent interest from November 1, 1970, awarded complain- 
ant against respondent in order issued May 7, 1971. 


(No. 13,934) 


CHARLES TAXIN PRODUCE CoO. v. LOPEZ BROKERAGE COMPANY, INC. 
PACA Docket No. 2-2130. Reparation of $3,957.45 with 8 
percent interest from February 1, 1971, awarded complain- 
ant against respondent in order issued May 7, 1971. 


(No. 13,935) 


D’ ARRIGO BROS. CO. OF MASSACHUSETTS v. NEW ENGLAND CITRUS 
BOWL, INc. PACA Docket No. 2-2148. Reparation of $3,869 
with 8 percent interest from September 1, 1970, awarded 

complainant against respondent in order issued May 24, 1971. 
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(No. 13,936) 


SEALD-SWEET SALEs, INC. v. JOY CITRUS & Foops, INc. PACA 
Docket No. 2-2144. Reparation of $912.50 with 8 percent 
interest from June 1, 1970, awarded complainant against re- 
spondent in order issued May 24, 1971. 

(No. 13,937) 


CAL-CEL MARKETING, INC. v. SPRINGER & Co. PACA Docket No. 
2-2145. Reparation of $879.50 with 8 percent interest from 
December 1, 1970, awarded complainant against respondent 
in order issued May 24, 1971. 


(No. 13,938) 


FRANK BATTAGLIA BROKERAGE Co. INC. v. DELISI FRUIT Co. INC. 
PACA Docket No. 2-2147. Reparation of $24,635.83 with 8 
percent interest from December 1, 1970, awarded complain- 
ant against respondent in order issued May 25, 1971. 


(No. 13,939) 


COOK PRODUCE, INC. v. O-K DISTRIBUTORS. PACA Docket No. 2- 
2146. Reparation of $1,995.10 with 8 percent interest from 
December 1, 1970, awarded complainant against respondent 
in order issued May 25, 1971. 


(No. 13,940) 


PETERSON BROS. RIVER VALLEY FARMS, INC. v. CONSOLIDATED 
TOMATO Co. PACA Docket No. 2-2148. Reparation of 
$2,807.25 with 8 percent interest from October 1, 1970, 
awarded complainant against respondent in order issued 
May 28, 1971. 


(No. 13,941) 


HUDSON RIVER FRUIT DIST. v. ARTHUR COCCHIA & SONS. PACA 
Docket No. 2-2149. Reparation of $9,876.30 with 8 percent 
interest from January 1, 1971, awarded complainant against 
respondent in order issued May 28, 1971. 
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(No. 13,942) 


MEYER TOMATOES v. GRIFFIN PRODUCE Co. PACA Docket No. 2- 
2150. Reparation of $1,668.80 with 8 percent interest from 
November 1, 1970, awarded complainant against respondent 
in order issued May 28, 1971. 


(No. 13,943) 


C. R. Lusk & SONS, INC. v. LOPEZ BROKERAGE COMPANY, INC. 
PACA Docket No. 2-2151. Reparation of $7,884 with 8 per- 
cent interest from October 1, 1970, awarded complainant 
against respondent in order issued May 28, 1971. 


(No. 13,944) 


MONSON BROS. COMPANY v. LOPEZ BROKERAGE COMPANY, INC. 
PACA Docket No. 2-2152. Reparation of $1,805 with 8 per- 
cent interest from December 1, 1970, awarded complainant 

against respondent in order issued May 28, 1971. 
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